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gence, and to review unfolding develop- 
ments of interest and importance. Thus, 
the Journat presents timely articles on 
pertinent subjects of insurance law, di- 
gests of recent decisions, comments on 
pending legislation, reviews of legal arti- 
cles in contemporary publications, and 
other features reflecting the changing 
scene of insurance law within its scope of 
coverage. 


In the interest of stimulating current 
thought and frank discussion of signifi- 
cant relevant topics in insurance law, the 
pages of the Journat are made freely 
available. Because of this open policy of 
expression, no editorial responsibility is 
assumed for the ideas and opinions set 
torth. On this basis contributions are 
invited. 
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monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Illinois, Sub- 
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A Report to 


Regarding 


The Reader 


Federal Taxes 
and National Service Life Insurance 


A T A TIME when World War III seems 
fX alternately closer and further removed, 
reflect 
which such an un- 
for the insur- 
consequences 


it is natural for insurance men to 
upon the 
fortunate 
ance industry. 


obvious: 


consequences 
might 
Many ot 
mortality 
would be 


have 
the 


rates 


event 


are would rise, 


casualty losses greater, new 
policies would have war clauses of one type 
or another, and so forth. A number of these 
matters have been apparent for a long time 
and, to some extent, different groups within 
the precau- 


tionary measures. 


industry have already taken 


Few are the precautions, however, which 
can be taken respect to the 
concomitants of war. Especially is this true 


with some of 


when those by-products are as much a rem- 


edy for social misfortune as is insurance 


itself. For example, taxes will certainly in- 
crease if another war eventuates. So also 
will there be a new 


life 


program ot government 


insurance 
Nonetheless, a brief review of some recent 
developments about such matters may serve 
to illuminate some of the problems which 
may be anticipated and thus elicit construc- 
tive suggestions as to methods of dealing 
with those problems. With these considera- 
tions in mind, we are this month presenting 
with federal taxes 
Life Insurance. 


materials dealing 


National 


some 


and with Service 


Insurance and Federal Taxes 


Three recent developments in connection 
with federal taxes insurance. The 
first of these deals with the computation of 
the income tax to be paid by life insurance 
companies. The Treasury Department has 
announced that the figure .9355 will be used 
in computing the “reserve and other policy 
liability credit” of life insurance companies 
for income tax returns for the taxable year 
1949. (T. D. 5813.) Such returns must be 
filed on or before December 15, 1950. For 
an explanation of the significance of this 
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concern 


figure, see page 833 of the November, 1950 
INSURANCE LAW JOURNAL. 

The two other developments deal with 
the tax liability of beneficiaries. 

Annuities Not Annuities—Two recent 
rulings by the Income Tax Unit and an 
opinion of the Chief Counsel of the Bureau 
of Internal Revenue provide an answer to 
the riddle, “When is an annuity not an 
annuity?” The question arose in connection 
with Section 22(b)(2)(A) of the Internal 
Revenue Code, which provides: 


“The following items shall not be included 
in gross income and shall be exempt from 
taxation under this chapter: Amounts re- 
ceived (other than amounts paid by reason 
of the death of the insured and interest pay- 
ments such amounts and other than 
amounts received as annuities) under a life 


on 


insurance or endowment contract, but if such 
amounts (when added to amounts received 
before the taxable year under such contract) 
exceed the aggregate premiums or consider- 
ation paid (whether or not paid during the 
taxable year) then the excess shall be in- 
cluded in gross income. Amounts received 
as an annuity under an annuity or endow 
ment contract shall be included in gross 
income; except that there shall be excluded 
from gross income the excess of the amount 
received in the taxable year over an amount 
equal to 3 per centum of the aggregate pre- 
miums or consideration paid for such an- 
nuity (whether or not paid during such 
year), until the aggregate amount excluded 
from gross income under this chapter ot 
prior income tax laws in respect of such 
annuity equals the aggregate premiums o1 
consideration paid for such annuity. . 
The provision works in this way. Suppose 
John Smith bought in 1946, for $50,000 con- 
sideration, a life annuity, payable in annual 
installments of $5,000. For the calendar yeat 
1950 he would be required to include in 
gross income $1,500 of the $5,000 received 
during that year (three per cent of $50,000), 
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$3,500 being exempt. If Mr. Smith should 
live long enough to receive as exempt 
$50,000, then all amounts he receives there- 
after under the annuity contract would be 
included in gross income. (See Regulations 
111, Section 29.22(b)2-2.) 


The problem is, What types of payments 
are subject to the three per cent rule, and 
what types are not. Under the Regulations 
existing prior to February 13, 1949, the term 
“annuities” included amounts received in 
periodical installments, whether annually, 
semiannually, quarterly, monthly, or other- 
wise, and whether for a fixed period, such as 
a term of years, or for an indefinite period, 
such as for life, or for life and a guaranteed 
fixed period, which installments were pay- 
able over a period longer than one year. 


But, effective February 13, 1949, the Reg- 
ulations were amended to read in part as 
follows: ‘amounts received as an 
annuity under an annuity or endowment con- 
tract’ means amounts (based on a computa- 
tion with reference to life expectancy and 
mortality tables and payable over a period 
longer than 1 year) received in periodical 
installments, whether annually, semian- 
nually, quarterly, monthly, or otherwise.” 


Chief Counsel Charles Oliphant of the 
Bureau of Internal Revenue said (in G, C. 
M. 26595) that the amended Regulations 
conflict with several earlier rulings and 
memorandum opinions. The latter have now 
been revoked or modified. (1. T. 4029.) 


The rule now is that “periodical install- 
ments received for a fixed period of time 
under endowment contracts, so-called an- 
nuity contracts, or supplemental agreements 
for optional settlement of the surrender or 
maturity value of life insurance contracts 
payable otherwise than upon the death of 
the insured are not annuities because the 
amounts so received are not based on a 


computation with reference to life expect- 
ancy and mortality tables.” (I. T. 4028.) 


Hence, the answer to the riddle we first 
mentioned is that an annuity is not an an- 
nuity when the annuity payment is not tax- 
able as an “annuity” under the Internal 
Revenue Code. Stated differently, an an- 
nuity is not an annuity when it is payable 
for a fixed period of time and when it is not 
based on a computation with reference to 
life expectancy and mortality tables. 

The tax situation in a nutshell is that 
“annuities” in the tax sense are subject to 
the three per cent rule, whereas payments 
which are not “annuities” in the tax sense 
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are not subject to that rule and bring a 
tax benefit to the recipient. Taxpayers who 
receive annuity payments which are not 
“annuities” may entirely exclude those 
receipts until they have received a total 
amount equal to the aggregate premium they 
have paid. From that time forward, all pay- 
ments they receive will be included in gross 
income and will be taxable. 


* SOME PEOPLE, the problem has 

just begun. What about those who have 
paid taxes they were not required to pay? Can 
they get their money back from Uncle Sam? 


Suppose they paid too high a tax because 
they followed the Regulations which the Bu- 
reau now Says are wrong. This situation would 
arise when they erroneously included in 
their gross income some amount up to three 
per cent of the aggregate premium. (Some- 
what like Gertrude Stein, who said, “A rose 
is a rose is a rose is a rose,” they may some- 
how have fallen into the error of assuming 
that any annuity is an “annuity.”) 


Such taxpayers may recover their over- 
payments of income tax in one way or an- 
other by effecting the adjustments laid down 
in a recent ruling of the Income Tax Unit 
(I. T. 4028) as follows: 


(1) In the case of overpayments for tax- 
able years ending prior to December 31, 
1948, which are not and cannot be the sub- 
ject of a claim for refund because of the 
period of limitation (see Internal Revenue 
Code Section 322 (b)), such amounts should 
be excluded from the calculation of “amounts 
received before the taxable year under such 
contract” as that term is used in the above- 
quoted Section 22 (b) (2) (A) of the Inter- 
nal Revenue Code. 


(2) In the case of overpayments for tax- 
able years ending prior to December 31, 
1948, which are not barred by the period of 
limitation and may still be the subject of a 
claim for refund, the taxpayer may eithe 
claim a refund or may use the exclusion re 
ferred to in (1) above. 


(3) In the case of overpayments for tax- 
able years ending subsequent to December 
31, 1948, the taxpayer may claim a refund 
but may not adjust his overpayment by the 
exclusion referred to in (1) above. 


Insurance and Excess Profits.—The third 
recent development is a case from the Tax 
Court of the United States. The Emeloid 
Company, Inc. v. Commissioner of Internal 
Revenue, 14 TC —, No. 148, CCH Dec. 


17,713 (June 27, 1950). Despite the fact that 
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it deals with a tax which is no longer on the 
books, the World War II excess profits tax, 
the case assumes some importance to insur- 
ance men interested in estate planning be- 
cause of current discussion about a new 
excess profits tax. 


The issue in the case was whether the 
Commissioner correctly excluded from “bor- 
rowed invested capital” an amount borrowed 
by the taxpayer corporation to purchase 
single-premium life insurance policies on the 
lives of its two principal stockholder-officers. 
Under the old excess profits tax, “borrowed 
invested capital” entered into the computa- 
tion of the taxpayer’s excess profits credit for 
purposes of computing the excess profits tax. 


The facts were these. The principal officers 
of the taxpayer corporation were Messrs. 
Leeds and Madan. They owned in equal 
amounts all the outstanding common stock 
of the corporation and a substantial portion 
of the outstanding nonvoting callable pre- 
ferred stock. They alternated each year as 
president and secretary-treasurer of the cor- 
poration. 


The corporation’s sales began to increase 
materially in 1941 due to the impetus given 
by the war. In the first few months of 1942, 
eight life insurance policies were issued on 
the lives of Leeds and Madan, with the cor- 
poration named as beneficiary. Each was 
insured under four policies totalling $100,000. 


These policies were single-premium pay- 
ment policies. The insurance agent who sold 
the policies suggested that the policies could 
be financed to a great extent by a bank loan 
secured by the insurance policies, that the 
cash surrender value of the policies at the 
maturity of the loan would be in excess of 
the amount of the loan, plus the small in- 
vestment by the corporation, and that the 
interest paid on the loan would be deductible 
for tax purposes. 


The total premium cost for the eight poli- 
cies amounted to $115,455.90. To finance 
these policies, two six-year loans in the total 
amount of $97,500, with interest at 2% per 
cent were obtained from a bank. The insur- 
ance policies were assigned to the bank as 
collateral. A renewal loan for an additional 
five-year period was secured in 1946 before 
the expiration of the original loans. 


On January 14, 1946, a trust was created 
with a bank as trustee, providing, among 
other things, that Leeds and Madan would 
deposit their stockholdings in their corpora- 
tion with the trustee and that the trustee 
would purchase the stock of the first to die 
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of Leeds or Madan at a stipulated price per 
share, paying the proceeds to the decedent’s 
representative. Following such payment, 
the shares deposited by the survivor would 
be returned to him and the trust would ter- 
minate. It was also provided that funds for 
the purchase would be made available by 
assignment to the trustee of two groups of 
life insurance policies on the lives of Leeds 
and Madan: (a) the above-mentioned single 
premium payment policies, totaling $200,000 
and subject to the $97,500 indebtedness due 
the bank; and (b) additional policies in the 
possession of the trustee totaling $100,000 on 
the lives of each of the two officers. 


The trust agreement recited that these 
policies had been effected by the taxpayer 
corporation to make available the funds 
necessary for such stock purchase. The trust 
was declared to be revocable at any time by 
written notice given to the trustee either by 
Leeds or Madan. 


Altogether, the plan was calculated to be a 
truly wonderful thing. The cash surrender 
value of the eight policies purchased in 1942 
was to be greater in 1948 than the total of 
the loan and the corporation’s investment in 
the policies. The interest on the loan was to 
be deductible for purposes of the income tax. 
The government’s excess profits take would 
be less because the loan would increase the 
borrowed invested capital. The policy pro- 
ceeds would enable the survivor to purchase 
his deceased associate’s interest at a price 
agreed in advance, thus obviating the poss? 
bility of any bargaining difficulties between 
the survivor and the decedent’s estate. 
Finally, should either officer change his mind 
about the whole thing during their joint 
lives, he could terminate the trust. What a 
boon to the insurance industry this could 
be! The plan would answer every problem 
and save money besides. 


Unfortunately, these calculations did not 
entirely eventuate. The Commissioner re- 
fused to allow the interest deduction for pur- 
poses of the income tax. He also refused to 
include the amount of the loan in “borrowed 
invested capital” for purposes of the excess 
profits tax. 


The corporation brought its petition to the 
Tax Court, and the Commissioner’s deter- 
minations were there left intact. ‘The in- 
surance policies were purchased to further the 
personal interests of Leeds and Madan,” the 
court found. Furthermore, although “the in- 
debtedness which petitioner incurred to 
purchase the insurance policies were bona 
fide,” the money was not borrowed for busi- 
ness reasons of the corporation. 
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The plan may still have been a very 
worthy arrangement despite the tax out- 
come. But, before the bell has rung for the 
new round of excess profits taxes, the Tax 
Court’s decision has delivered a haymaker 
to strategy that might have been a legal 
rabbit punch which the Commissioner could 
neither use nor block. 


National Service Life Insurance 


The federal government’s influence upon 
the insurance business has been the subject 
of a great deal of comment in recent years. 
More often than not, litigation and legisla- 
tion have followed, rather than preceded, the 
dissemination of facts about different issues. 


The reverse seems to be true with respect 
to National Service Life Insurance. Litiga- 
tion involving many of the same issues 
which have repeatedly arisen in private in- 
surance law has been rising noticeably dur- 
ing the last three years. Nevertheless, only 
relatively few people have concerned them- 
selves much about this aspect of the now 
trite topic, “Government and the Insurance 
Business.” 

But when the Veterans Administration 
announced in the fall of 1948 that machinery 
had been established for the payment of a 
long-overdue dividend to former and current 
policyholders, more attention became focused 
upon the plan under which many of the nine- 
teen million servicemen of World War II 
were insured. By August 8, 1949, a Con- 
gressional subcommittee got-around to com- 
mencing a study of NSLI operations and 
fiscal costs. After an extended period of re- 
search and study, and after public hearings 
that continued until May 25, 1950, the Com- 
mittee on Expenditures in the Executive 
Departments submitted a report to Speaker 
Rayburn of the House of Representatives. 
The report was prepared by that com- 
mittee’s Government Operations Subcom- 
mittee, which was under the chairmanship 
of Representative Porter Hardy, Jr., of 
Virginia. 

The report is now designated as House 
Report No. 1761. Since July 31, 1950, when 
it was presented to the House, it has gen- 
erated probably more comment about NSLI 
than any series of events since NSLI’s in- 
ception. 

Oddly enough, the factual material in the 
report which has received attention is part 
of a sixty-eight page document that empha- 
sizes the need for many more facts. The 
report does bring out many things which all 
insurance men should know but which con- 
stitute the common knowledge of probably 
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_ lowing excerpts from page 20 of the report: 





very few. Consider, for example, the fol- 


“National service life insurance is, in fact, 
part insurance and part gratuity. 


“The insurance part of the NSLI program 
provides that out of premium income, and 
earnings thereon, the insured is protected 
only against normal civilian risk involving 
death and total disability. 

“The gratuitous part of the program pro- 
vides that if the insured takes out NSLI 
covering civilian risk, the Government will 
gratuitously pay the equal of the NSLI 
civilian insurance coverage, absolving the 
NSLI premium income from liability, if the 
liability is determined by the Administrator 
of Veterans’ Affairs to be a ‘result of 
disease or injury traceable to the extra- 
hazard of the military or naval service?. 


*... The cost of the gratuitous provisions 
of NSLI, assumed by the Government, far 
exceeds the liabilities liquidated out of pre- 
mium income... .” 


The report also explains that NSLI is the 
third government life insurance program for 
armed forces personnel, the first two being 
respectively World War I war risk insur- 
ance and United States Government life in- 
surance, usually referred to as USGLI. 


3ecause of space limitations, we are here- 
with reproducing only the summary of the 
report as stated under the headings, “Find- 
ings” and “Recommendations.” 


Findings 
] 


The National Service Life Insurance Act 
of 1940 was passed by the Congress during 
the closing days of the third session, Seventy- 
seventh Congress. The initial legislation, 
which later became the National Service 
Life Insurance Act of 1940, was prepared by 
the Veterans’ Administration. 


No professional consultation or advice 
was sought regarding this initial legislation. 


The report by the conferees of the House 
and Senate regarding that portion of the bill 
dealing with national service life insurance 
made the significant recommendation that 
“this legislation be carefully reviewed and 
more thoroughly studied.” Until the inquiry 
of this subcommittee, no comprehensive 
study such as that recommended by the con- 
ferees has ever been conducted. 


No hearings whatsoever were held by the 
House or Senate on the National Service 
Life Insurance Act of 1940. This act was 
passed as a rider to a revenue bill and was 
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introduced in the Senate, the House hav- 
ing passed the initial legislation. 

The basic National Service Life Insurance 
Act has been frequently amended; all such 
amendments have had the effect of liberaliz- 
ing benefits of the basic legislation. 


The national service life insurance has not 
met the objectives of Government life insur- 
ance. It has failed to provide uniform pro- 
tection in the form of income for the 
dependents of persons dying while serving 
in the Armed Forces, and it has failed to 
lessen demands for pensions. 

The gratuity provisions included in the 
national service life insurance program are 
superimposed upon the present Government 
pension system. 


II] 


Federal Government contribution for ad- 
ministrative expenses and benefit payments 
coincident with national service life insur- 
ance operations have cost the Federal Gov- 
ernment, from appropriate funds, more than 
5¥% billion dollars in the last 10-year period. 

There is no evidence that the Congress of 
the United States has ever been fully or ade- 
quately appraised of the total cost to the 
Federal Government of the national service 
life insurance program. 

All costs of the national service life insur 
ance program borne by the Federal Govern 
ment are continuing costs from both an 
administration and benefit-payments stand 
point 
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The National Service Life Insurance Act 
of 1940 was proposed and passed primarily 
to protect the equity value of the United 
States Government life insurance policy- 
holders in the USGLI fund. In the event of 
a future national emergency, a fourth Gov- 
ernment insurance program may be pro- 
posed for reasons similar to those advanced 
when national service life insurance was 
established. 

There is serious doubt that the manpower 
to administer national service life insurance 
or any other Government insurance plan 
would be available in the event of a future 
national emergency. 

National service life insurance may not be 
a proper vehicle through which to grant in- 
surance protection to participants in a future 
emergency in that the present policyholders, 
especially veterans of World War II, may 
become vested with an interest in the na- 
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tional service life insurance fund in which 
it would be unfair and inequitable to permit 
future policyholders to participate. 


Vv 

Since October 8, 1940, more than 22% mil- 
lion national service life insurance policies 
have been issued. 

Three out of every four, or slightly more 
than 75 percent, of all former national serv- 
ice life insurance policyholders have per- 
mitted their national service life insurance 
policies to lapse. Of the veterans of World 
War II, only one out of six are covered by 


NSLI. 


One million four hundred and fifty-one 
thousand nine hundred and sixty-seven, or 
25.9 percent, of NSLI policies currently in 
force are held by in-service personnel. 

Only 78 percent of those currently serving 
in the Armed Forces have taken out national 
service life insurance. These individuals 
have varying amounts of NSLI in force, 
ranging from $1,000 to $10,000. Less than 
60 percent have the full $10,000 protection. 

One out of every nine combat casualties 
of World War II had no national service 
life insurance whatsoever. 

The average face value of policies issued 
from Pearl Harbor day to VJ-day was 
slightly over $7,000. The average face value 
per policy as of March 31, 1950, was $6,422 

VI 

The use of the word “insurance” in char- 
acterizing national service life insurance op- 
erations is a misnomer. 

The paradox of national service life insur 
ance is made clear when it is realized that 
the Federal Government underwrites the ex- 
tra hazards of military or naval service only 
to the extent to which an individual was in- 
sured for normal civilian risk under the na 
tional service life insurance program. The 
insured having in force national service life 
insurance on a personal paying basis, gen 
erally speaking, is a condition precedent be- 
fore the United States Government becomes 
liable for any death-benefit payments. 

This condition presents an inequity and 
results in discrimination among beneficiaries, 
reiterating at this point that one out of every 
nine combat casualties during World War 
Il had no national service life insurance 
whatsoever. 

VII 

The use of the American Experience 

Table of Mortality for calculating annuities 
(Continued on page 937) 
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A Status Report 





on the 
Warsaw and Rome Conventions 


By GEORGE W. ORR . . . THE AUTHOR IS DIRECTOR OF CLAIMS, 
UNITED STATES AVIATION UNDERWRITERS. THIS REPORT WAS PRE- 
SENTED TO THE ROUND TABLE ON AVIATION INSURANCE LAW, IN- 
SURANCE SECTION, AMERICAN BAR ASSOCIATION, SEPTEMBER, 1950 


.— Warsaw‘ and Rome Conventions ° 
are necessarily merely names to most law- 
yers, since there has so far been little liti- 
gation under the Warsaw Convention, and 
neither the United States nor other major 
nations are even party to the Rome Con- 
vention. They are important to the legal 
profession, nevertheless, because (1) there 
is an ever-increasing number of passengers 
using international transportation, (2) the 
rules of liability established by these con- 
ventions may apply to accidents and Amer- 
ican citizens (and clients) anywhere in the 
United States and (3) there is a likelihood 
that the principles of law and justice estab 
lished in the United States may be sacrificed 
on the altar of radical reform which is no 
less than rank reaction—not by statute but 
by bureaucratic negotiation. 

Chis report will, therefore, not simply 
include a statement of the present status 
of these conventions but will attempt to 
discuss briefly the instruments themselves 
and the situations surrounding the revision 
being attempted. 

I have said that more passengers are 
using the international lines. The actual 


Statistics are really astonishing. On United 
States scheduled international air carriers 
alone, 109,265 revenue passengers were 
carried in 1938 and this number increased 
each year to become 1,520,067 in 1949. 
That is more than was carried by all oui 
domestic scheduled air lines in 1940. And 
that is only the beginning. It is the long 
journey that fully utilizes the increasingly 
marvelous time-saving possibilities of flight 
It is interesting to note, incidentally, in this 
connection that our United States inter- 
national carriers, with all this increase in 
flying—2,053,980,000 revenue passenger miles 
in 1949—have completed more than two 
years without a single passenger fatality, 
carrying over three million revenue passen- 
gers more than four billion passenger miles. 
With that many potential clients using the 
airlines, the subject could hardly be classed 
as purely academic. 


Background 
of International Air Law 

Let’s take a quick look at the background 
of international civil air law. It will be 





1'CCH Aviation Law Reports { 27,011; 49 
Stat. 3000 (1934); 1934 USAvR 239. 

*CCH Aviation Law Reports { 27,015; 1933 
USAvR 284; 47 Treaty Information Bulletin 27. 
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' Comparative Safety Statistics, CAB, revised 
June 22, 1950. 
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recalled that there has been a movement 
for international codification of private air 
law since 1923 when the French Govern- 
ment proposed an international conference 
on the subject. The first such conference 
took place in 1925 in Paris and set up a 
continuing commission of experts to prepare 
drafts of conventions for submission to 
international governmental conferences. 
This commission was called the Comité 
International Technique d’Experts Juridiques 
Aeriens (International Technical Commis- 
sion of Experts in Air Law), commonly 
referred to as CITEJA.*. The commission 
drafted about a dozen conventions, only 
three of which have come into effect through 
ratification by a minimum number of na- 
tions: Liability to Passengers and Shippers 
(the Warsaw Convention); Liability for 
Terrestrial Damage (the Rome Convention) ; 
and Attachment of Aircraft... Only the 
Warsaw Convention has been ratified by 
the United States or by enough major na- 
tions to make it of practical effect. 


The work of CITEJA was assumed by 
the International Civil Aviation Organiza- 
tion (commonly referred to as ICAO)‘ 
which grew out of the Chicago Conference 
in 1944," and has been adhered to by some fifty- 
five nations* and operates as a specialized 
agency of the United Nations.’ The work 
of ICAO falls into three general categories: 
air navigation (in particular, the safety and 
regularity of international flight); econom- 
ical aspects of transportation by air; and 
international air law. The drafting and 
promulgation of international conventions 
are naturally under the last-named category, 
and come under the jurisdiction of the 
ICAO Legal Committee. This committee, 
among other things, is presently consider- 
ing revisions of the drafts of the very suc- 
cessful Warsaw Convention, and of the 
Rome Convention, which, to date, has been 
a complete failure so far as adherence is 
concerned.” Since the Warsaw Conven- 
tion is already in force in most major nations 
of the North American and European con- 
tinents," preference is being given to the 
revision of the Rome Convention, presum- 
ably in the hope of making it acceptable to 
enough nations to make it of some value. 








*CCH Aviation Law Reports { 27,040. 

51933 USAvR 293. 

*Orr, ‘‘What Is the International Civil Avia- 
tion Organization?’’ The Insurance Law Jour- 
nal, February, 1950, p. 94. 

™CCH Aviation Law Reports { 28,013; 1945 
USAvR 207. 

SCCH Aviation Law Reports { 28,011; 1949 
USAvR Blue pages. 
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Largely because of our own United States 
policy and influence, this objective appears 
to be far from being achieved. 


Recent Trend to Socialism 


Since the draft of the Warsaw Conven- 
tion was considered by the plenipotentiaries 
of many nations * in Warsaw during 1929, the 
theory of government has radically changed 
throughout the world. Most of the nations 
of Europe and many in Asia have estab 
lished governments that are openly social 
istic under various names and in varying 
degrees. While Latin American nations 
have maintained, to a considerable degree, 
the established rigid control of the “ruling 
class,” the socialistic following is quite 
strong in all of the nations, has actually 
come to power in some, and has forced 
military dictatorship to keep the movement 
suppressed in others. While I do not be- 
lieve that anywhere near a majority of our 
own people in the United States are social 
ists, and our current administration stoutly 
denies such a tendency, it cannot be denied 
that doctrines bordering on socialism are 
advocated by powerful political interests 
under such disarming names as liberalism 
and progressivism. 


This is mentioned particularly here to 
explain the difficulty in getting revisions 
that reflect the concepts of fairness and 
justice developed under the Anglo-Amer 
ican system of law and which remains the 
established law in the United States. This 
conception, simply stated, is that a man is 
not guilty unless proved so, Our justice 
is supposed to be available to all parties to 
a controversy rather than to a favored few 
The established American code is _ that 
power wrested from king, baron, and later 
from great economic combinations, is to be 
justly divided among all parties, not simply 
taken away from one preferred class in 
order to vest such arbitrary power in an 
other favored class. 


That is not the present thinking of most 
government representatives entrusted with 
the drawing of modern treaties. I get the 
impression, from reading the reports of our 

®CCH Aviation Law Reports { 28,011, 28,015; 
1947 USAvR 419 (ICAO Agreement with the 
United Nations), 259 (pertinent United Nations 
provisions). 

” Only Belgium, Brazil, Guatemala, Rou- 
mania and Spain are adherents. 

4 CCH Aviation Law Reports { 27,011; 1949 
USAvR Blue pages. 

”% CCH Aviation Law Reports { 27,011; 1934 
USAvR 246. 
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delegates to such meetings, that it is not the 
thinking of our own delegates.” At any 
rate, they appear to abandon readily Amer- 
ican concepts of justice, as exemplified by 
established American law, in “compromise” 
with the views of others. The explanation 
is often given that our delegation was “out- 
Naturally, when meeting with a 
dozen socialist governments, the majority 
is heavily in favor of socialist principles. 
Our “liberal” delegates Must remember that 
these same “progressive” nations have very 
effectively wrecked the world. Poor and 
backward America is the only nation able 
to assume the major 
civilization together. 


voted.” 


burden of holding 
These other national 
representatives realize and appreciate that 
fact and would certainly recognize a real 
and valid compromise with American ideals, 
if necessary to keep the United States in 
international cooperation. But American 
have to want to maintain such 
ideals to get them accepted by others. It 
is my personal impression that the tendency 
of our delegates is rather to use interna- 
tional compromise as the instrument of 
reforming American law than to insist that 
American principles be incorporated in in- 
ternational agreements. 


The basic clash in the American and 
European conception of justice is the Amer- 
ican theory of justice to all parties as against 
the European theory of justice to a favored 
class. Those who would reform our 
would have the operator of any organization 
performing a constructive’ service to the 
public become the insurer of they 
serve, regardless of fault and regardless of 
the merits 


delegates 


law 


those 


This is, of course, an outgrowth 
of the theory of national paternalism. Se- 
curity must be upon the individual 
and, since this is to be done regardless of 
the effort or merit of the individual, the 
responsibility must be passed on to the 
with enough ambition, energy and 
ability to serve the public. We see this 
accomplished in aviation by invoking the 
doctrines either of presumed liability (as in 
the Warsaw Convention) or of absolute 
liability (as in the Rome Convention). If 
American concepts are to be preserved, this ef- 
fort must be vigorously fought wherever found, 
at the state, federal or international level. 


forced 


agency 


This reform philosophy is more apparent 
in the Rome than in the Warsaw Conven- 
tion because the Warsaw Convention was 
adopted before the economic depression 
—beginning during the same year of the 


% Report of United States Delegation ACC 
51/29.26, February 17, 1950. 
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conference, 1929—had its effect, whereas 
the Rome Convention reflected the views 
developed by the depression in which the 
“have nots” had the opportunity of charging 
the “haves” with all of the ills of the world. 
Well, they have taken over for roughly 
twenty years. Witness what they have done. 


Warsaw Convention 


Now, let’s take a look at the Warsaw 
Convention. Briefly, the Warsaw Conven- 
tion is a “Convention for the Unification of 
Certain Rules Relating to International 
Transportation by Air” (its proper name); 
its application is determined by the contract 
of transportation and not by the place of 
accident—when between two nations ad- 
hering to the treaty, or from one adhering 
nation to a destination in that same nation, 
if there has been an agreed stopping place 
in another nation whether an adherent or 
not. It imposes liability on the carrier for 
injury to passengers, baggage and/or goods, 
unless the carrier can affirmatively prove 
that it and its agents have taken all neces- 
Sary measures to avoid the damage (or in 
the case of baggage and goods, that the 
damage was caused by an error in piloting 
or navigation) and limits recovery: for 
death or injury of passengers to the present 
United States currency value of $8,291.87; 
baggage and goods to $16.58 per kilogram 
(2.2046 lbs.); and $331.67 for objects of 
which the passenger takes charge himself, 
unless the passenger affirmatively proves 
that the damage was caused by wilful mis- 
conduct, in which case there would be no 
limit. The limitation for bringing an action 
is two years. 


This convention has been in effect in most 
important European nations, and the United 
States, Mexico and Brazil for nearly twenty 
years. Canada has recently perfected ad- 
herence. It was adhered to by the United 
States in 1934. Generally speaking, it has 
very satisfactorily supplied the needed help 
to both passengers and operators that was 
originally intended. No one who has had 
wide experience with this convention in 
actual practice will contend that it is perfect. 
Undoubtedly, improvements can be made 
in the text and provisions by amendment. 
The objection to amendment, as will be 
briefly discussed here, is that the problems 
are so controversial that it is doubtful 
whether the nations, and particularly the 
United States, will ever agree on a revision 
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which will be as satisfactory to all parties 


concerned as the present convention, or 
which will be acceptable to enough nations 
to make the treaty of practical value. 

ln my opinion, it is far better to keep 
the present convention in force than to run 
the risk of reopening the matter, partic 
ularly in the United States Senate, and end 
up with no convention at all. 

W hile naturally, sug 
gested changes in the proposed revision, the 
most controversial could be roughly 
classified as: (1) a change in limitation on 
recovery, (2) maintaining an almost im 
possibly difficult and (3) 
tving required documentation 


there are, many 


ones 


defense simpli 


Should Limitation Be Changed? 


(1) There is no question but that $8,291.87 
is a low limit for either wrongful death or 
wrongful injury if judged by American 
standards and American law Almost 
American lawyer would, without hesitation, 


any 


answer that, considering only such stand 
ards, the limit is too low. The point, of 
course, is that this is an international con- 


vention be judged 


It must be a com 


and, therefore, cannot 
by American standards. 


promise with the standards of other nations 


which must ratify the treaty in order to 
make it of any value. It is also, of course, 
subject to a completely different rule of 
liability than established American stand 
ards The Warsaw Convention imposes 
liability—“the carrier shall be liable’— 
whereas established American law places 
the burden of proof on the claimant. If the 


carrier is to avoid liability, he must assume 
the burden of proving that he and his agents 
taken “all necessary 
avoid the damage “ 
defense In 


have measures” to 
—an almost impossible 
appraising an _ international 
convention which must be agreed to by a 
number of nations, it is absolutely 
necessary that the intefnational aspects be 
considered—the difference in the liability 
imposed, the benefits to the public and 
carrier alike, the difference in value stand- 
ards in different nations—before an intelli- 
gent estimate can be made as to whether 
or not the limit, or any other provision of 
the convention, should be tampered with. 


large 


As to international standards, while $8,300 
may seem low by our standards, it is not 





low by the standards of many nations— 
certainly those which have indicated an 
amount by statutory limitation. For in- 


while Brazil is an adherent to the 
Warsaw Convention, it places a lower limit 
on domestic and non-Warsaw liability.” |] 
am reliably informed that a number of 
European nations have adopted the Warsaw 
Convention standard of liability with re 
spect to domestic liability.“ I am further 
informed that average settlements of lia- 
bility claims for death and injury, even in 
nations not limiting liability, are generally 
within the present limits provided by the 
Warsaw Convention. The limitation must 
be kept low enough, not simply to satisfy 
our American ideas of a reasonable amount, 
but to have the limitation acceptable to the 
great majority of nations. That the present 
limit is too high is rather clearly indicated 
by the fact that only a single nation, Brazil, 
(and European dependents), of all the Amer 
ican nations south of Mexico, is an adherent 
to the Warsaw Convention. These total 
nearly twenty nations with whom we have 
constant air commerce. It is 
by many that we will run a grave danget 


stance, 


considered 


of losing some of the present adherents and 
certainly of discouraging a wide acceptance 
of the convention by raising the present limit 


As a matter of fact, the value of the lim- 
itation has actually been materially increased 
since the Warsaw Convention was signed in 
1929. This is because it is based on the 
gold standard and all nations, including th 
United States, have devalued their currency 


with respect to gold. For instance, the 
value of gold has gone up more in the 


United States since 1929 ($4,898 to $8,300 
in 1949) than the cost of living. 
nations 


The recent 
devaluation by most resulted in 
some rather amazing increases in Warsaw 
limits: Australia, 43.9 per cent; Belgium, 14.1 
per cent; Canada, eleven per cent; France, 
62.5 per cent; Netherlands, 43.2 per cent; 
Portugal, fifteen per cent; Sweden, 43.9 per 
cent; and United Kingdom, 43.9 per cent.” 
If the limitation was right in 1929 (and a 
majority of the major nations of the world 
have ratified it) it is right at present since, 
generally speaking, the local equivalent of 
the limit provided by the Warsaw Conven 
tion will buy more in the United States and 
every other nation, according to my infor 





™CCH Aviation Law Reports { 27,011; War- 
saw Convention, Article 20. 

% Brazilian Air Code—100,000 cruzeiros (about 
$5,000). 

* Belgium, Denmark, Italy, the Netherlands, 
Netherlands Indies, New Zealand and Switzer- 
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land. Sweden has an even lower limit—18,250 
kronen. 

International Financial Statistics (published 
by the International Monetary Fund). 
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mation, than when the limit was originally 
fixed in Warsaw in 1929. 

As a further matter of fact, the unques- 
tioned acceptance of the inadequacy of an 
$8,300 limitation is not justified by United 
States standards if a little thought and 
study are devoted to the matter. In arriving 
at any limitation the effort is to arrive at a 
fair and reasonable limit—an average limit 
—not one to include extreme cases. About 
a third of the United States jurisdictions ™ 
—some eighteen—have declared themselves 
in connection with wrongful death statutes. 
These statutes average about $13,000. Al- 
though there is no limitation in the other 
two thirds of United States jurisdictions, 
there is also no presumption of liability. 
In all jurisdictions, including all unlimited 
jurisdictions, the average death settlement 
of airline fatal claims in the United States 
for 1949 was just about the same as the 
average limitation in states which provide 
a limit. When these facts are given proper 
consideration, anyone very familiar with the 
chance, costs and delays in litigation and of 
satisfying the burden of proof will concede that 
a twenty-five per cent reduction from the above 
average, when liability is presumed and the 
burden shifted to the defendant, is not ex- 
Therefore, even by United States 
standards, a limitation of $8,300, when lia- 
bility is presumed, is not out of line. 


ce SSi\ e. 


The limitation on nonfatal injury is more 
difficult to appraise. Most experienced per- 
sons will admit that nonfatal injury involv- 
ing a bad and permanent disability can 
justify an even more substantial damage 
than loss of life. Here again, however, we 
are faced with the problem that an average 
limitation cannot be sufficiently large to 
take care of the extreme. This is particu- 
larly so in connection with personal injury 
because there are few—very few—instances 
of such injuries in connection with aviation. 
On the other hand, there are a tremendous 
number of relatively minor injuries, the 
ratio being several hundred to one. About 
the only statutory declarations we have on 
the subject would be the workmen’s com- 
pensation laws—which are fairly analogous 
to the Warsaw Convention in that liability 
is imposed. I believe that most lawyers 
with a knowledge of these laws will concede 
that the limitations on personal injury in 
these laws are less in almost every instance 
than that imposed by the Warsaw Conven- 
tion. I therefore suggest that the present 


7% Alaska, Colorado, Connecticut, Illinois, In- 
diana, Kansas, Maine, Massachusetts, Minne- 
sota, Missouri, New Hampshire, New Mexico 
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limitation, even when applied to personal 
injury, is about as fair an average as can 
be established. To set a higher limitation 
in order to take care of the few aggravated 
would encourage tremendously in- 
creased claims and cost in connection with 
the many minor cases. 


cases 


One of the greatest advantages to both 
passenger and airline has been the enormous 
saving in the cost of litigation. A minimum 
number of cases have gone to litigation. The 
net result of the operation of the Warsaw Con- 
vention with respect to the passenger has 
been that in claims subject to the convention 
the passenger has known his rights and has 
realized that his rights were uniform with 
all others subject to the law; he has been 
able to get prompt and fair settlement with- 
in the convention provisions and because 
of the saving in cost from minimum litiga- 
tion and reasonable indemnities, the cost 
of airline travel has been proportionately 
reduced. These advantages would be denied 
the passenger as well as the airline if 
opening the convention to revision would 
result either in the United States’ with- 
drawal as an adherent or the adoption of 
a limit so high that other nations would 


withdraw as adherents. 


Present "All Necessary 
Measures” Defense Impractical 


(2) The defense required by Article 20— 
“The carrier shall not be liable if he proves 
that he and his agents have taken all neces 
sary measures to avoid the damage or that 
it was impossible for him or them to take 
such measures” —imposes an almost impos- 
sible burden on the airline. Article 17 im- 
poses absolute liability—‘“The carrier shall 
be liable .’—and the only reason that 
the liability imposed by the Warsaw Con- 
vention is classified as presumed rather than 
absolute is that this defense is permitted, 
the burden being on the carrier. There has 
only been one instance in which there was 
a successful defense. If the status of pre- 
sumed liability is to be maintained, and 
certainly this is as far as the United States 
should go in compromising, the defense 
must be at least practical. It is rather 
obvious that if “all necessary measures to 
avoid the damage” were taken, there could 
hardly be any damage. The present sug- 
gested revision is not in any sense an at- 


tempt to exonerate the air carrier from 





(common carrier), Oregon, South Dakota, Vir- 
ginia, West Virginia, Wisconsin and the Virgin 
Islands. 
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liability upon the mere showing that reason- 
able measures were taken, but simply to 
eliminate the practically impossible word 
“necessary” and substitute the word “proper,” 
which makes the requirement read, “The 
carrier is not liable if he proves that he and 
his employees took all proper measures to 
avoid the damage. ” “Proper care” is 
“the highest degree of care’ when applied 
to common carriers. The substitution re- 
quiring proot of proper (or the highest 
degree of) care, in place of the present 
impossible requirement that the carrier must 
prove all necessary care should appeal to 
anyone not completely dedicated to the alien 
principle of absolute liability as only fair. 


The International and Comparative Law 
Committee of the American Bar Association 
suggested a resolution favoring both the 
increase of the Warsaw Convention limit 
and the retention of the “all necessary” 
defense. The matter was referred to the 
Standing Committee on Aeronautical Law 
and to the Aviation Law Committee of the 
Insurance Section. Both committees gave 
the matter study and overwhelmingly voted 
to disapprove the said resolutions. Unfor- 
tunately, the House of Delegates, being 
quite uninformed on the subject, was per- 
suaded to repudiate the recommendations 
of its specialized committees and approved 
the saitl resolutions, as well as one endorsing 
absolute liability for the Rome Convention. 


Present Documentation 
Too Burdensome 


(3) As to simplifying required documenta- 
tion, the present convention requires lengthy 
and, from a practical standpoint, apparently 
unnecessary information on tickets, baggage 
checks and waybills. The suggested revi- 
sion attempts to simplify routine procedures, 
a matter with which anyone familiar with 
the practical requirements of operation will 
readily agree, 


The present status of the Warsaw re- 
vision is that, because the ICAO Legal 
Commission devoted practically all of its 
time during the Montreal meeting (June 
1 to 17, 1950) to the revision draft of the 
Rome Convention, no consideration or study 
could be given to the Warsaw revision. 
The ICAO Legal Committee will hold its 
seventh session in Mexico City, beginning 
January 2, 1951. Priority will be given the 

# ICAO Monthly Bulletin, July, 1950, p. 16. 


* There are only eleven United States juris- 
dictions which impose absolute liability on 


aircraft for surface damage: Delaware, Hawaii, 
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the Rome revision, then 
ww 


consideration of 
aerial collisions, and then the Warsaw draft. 
It is, therefore, unlikely that there will be 
much time devoted to the Warsaw revision 
at the Mexico City meeting. 


Let us now take a look at the Rome 
Convention. It is quite different from the 
Warsaw Convention. 

The Warsaw Convention affects only 
passengers, their baggage and air cargo— 
only persons who have elected to use air 
transportation for their own benefit and 
have thus voluntarily subjected themselves 
to same. An international convention is 
beneficial to passengers and carrier alike in 
such circumstances, as accidents can and do 
happen in lands alien to said passengers and 
property owners and it is sometimes almost 
impossible and always expensive in time and 
money to determine the rights and obliga- 
tions of both parties. When finally deter- 
mined, the alien laws involved may be quite 
unsatisfactory to one or both parties. 1 
have known instances where a non-Warsaw 
passenger could not legally prosecute any 
action for damages whereas passengers sub- 
ject to the Warsaw Convention—injured in 
the same accident—had no difficulty collect- 
ing damages as provided by that treaty. A 
convention is needed to correct such a situ- 
ation. It is for that reason that the United 
States is justified in sacrificing its estab- 
lished law to the extent of accepting the 
principle of imposed liability, so long as this 
liability is presumed—permitting a practical 
defense—rather than absolute and so long 
as reasonable and definite limits of liability 
are provided. 

The Rome Convention, on the other 
hand, affects only third parties on the sur- 
face and their property. These people have 
not elected to fly either locally or interna- 
tionally. They have their own local laws 
and naturally expect the same to apply in 
connection with a purely local accident. To 
impose upon such citizens an entirely differ- 
ent standard of liability” just because 
someone else decided’ to fly, is surely an 
invasion of the sovereignty of the state. 
Certainly in the United States the general 
rule is well established, and is applicable 
to other forms of competing transportation, 
that each individual state shall have juris- 
diction over the liability for tort committed 
in that individual state. The Rome Conven- 
tion and all suggested revisions violate 
that rule. 


Indiana, Minnesota, New Jersey, North Dakota, 
South Carolina, Tennessee, Virginia, Montana 
and Wyoming. 
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While the Rome Convention was signed 
in 1933, it has not been ratified or adhered 
to in the intervening years by the United 
States or by enough major nations to make 
it of practical use.” 

Very briefly, the Rome Convention at- 
tempts to cover liability because of damage 
caused by an aircraft to persons on the surface 
and to their property. It imposes absolute 
liability, regardless of fault, permitting no 
defense except the almost impossible con- 
tribution of claimants on the surface. The 
revision advocated by the ICAO Legal 
Committee raises the maximum provided 
by the existing convention from 2,000,000 
gold francs to triple that amount—6,000,000 
francs ($400,000)—regardless of fault, and 
again triples that triple limit to about 
$1,200,000 if negligence or any wrongful act 
is proved. If a deliberate act or omission, 
done with intent to cause damage, is proved, 
liability is unlimited. There is no limit on 
injury or death of an individual—only the 
maximum limit applies to “any one accident.” 

The draft adopted in Taormina, Sicily, in 
January, 1950, was somewhat changed by the 
sixth session of the ICAO Legal Committee 
in Montreal, June, 1950.7 A number of 
changes were made, some for the better and 
some for the worse. I have not yet made 
the detailed analysis that I made in May 
of the official and Taormina drafts, but I 
have studied it enough to say that the Mon- 
treal draft is still quite as unacceptable to 
the American palate as the former texts. 
Minor concessions and clarifications can 
improve the instrument but the total effect 
can never be made satisfactory until the 
fundamental theory is changed from abso- 
lute liability with high and uncertain limits 
to presumed liability (permitting a practical 
defense) with reasonable fixed limits. No 
improvements were made in Montreal in 
these fundamentals. We still have absolute 
liability without a defense of any practical 
value and we still have high and uncertain 
limits, with no limit whatever on individual 
recovery (short of the top catastrophe limit). 


The most important objection is, of course, 
the imposition of absolute liability regard- 
less of fault. I think most people believe 
that when an innocent third party, quietly 
attending to his own business, is injured 
or suffers property damage because someone 


1 Footnote 10. 

2 Annex ‘‘A’’ Dkt. 7015, A4-LE/2, Final Re- 
port of the ICAO Legal Commission. 

23 Footnote 19. 
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chose to fly in the air above him, that inno- 
cent sufferer should not be required to prove 
fault. As a matter of fact, our courts ap- 
parently think that too. Regardless of the 
law involved, I have never found a decision 
of a United States court which does not 
give the innocent third party relief. But 
this sympathetic understanding must not be 
allowed to warp our thinking. 

Absolute liability is not United States 
law™ for a very particular reason and that 
reason must not be sacrificed even for “ju- 
ristic realism, phenomenology applied to 
the law or the sociology of law” as Roscoe 
Pound put it.* The reason that absolute 
liability is not our United States law is 
that our law attempts to maintain jus- 
tice for both parties, not one favored class. 
It is reasonable to presume liability in such 
circumstances, which means that it is justifi- 
able to shift the burden from the plaintiff 
to the defendant. But if the defendant 
can prove that he exercised the proper 
degree of care and was not responsible for 
the damage, as is often the case, particularly 
when the accident can be proved to be the 
fault of another, there is no justice in mak- 
ing one party, as innocent of fault as the 
other, pay for something he did not do and 
could not avoid. That is what absolute 
liability does. 

We have to remember that the air space 
is a legal highway with its legitimate use 
authorized by the Congress * and confirmed 
by the Supreme Court.” Its use, as such, 
must not be hampered by legal liabilities 
which discriminate as between the operator 
on the surface and in the air. 

] suggest that presumed liability is a fair 
compromise between the absolute and un- 
limited liability of Europe and United States 
standard of liability only on proof of fault. 
Proponents of absolute liability immediately 
counter with the statement that presumed 
liability is a weak justification, if in fact it 
is a justification at all, for what is alleged to 
be the un-American practice of limiting lia- 
bility, since the fairly general recognition 
of the doctrine of res ipsa loquitur by our 
courts is practically the same as presumed 
liability. This, of course, shows a complete 
lack of understanding of the res ipsa loquitur 
doctrine. There is no space here for a 
lengthy discussion of that doctrine. The 
following brief comparison will have to 
suffice at the moment. 





*%* New York County Lawyers Association Bar 
Bulletin (1950), p. 8. 

2%CCH Aviation Law Reports { 2002; Civil 
Aeronautics Act (1938); 49 USC 401. 

% Causby v. U. S., 2 Avi. 14,189, 328 U. S. 256. 
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There are three major differences between 
res ipsa loquitur and a presumption of lia- 
bility imposed by statute law. 


First, the courts recognize res ipsa loquitur 
as an exception to the common-law rule 
that a plaintiff must prove the defendant’s 
fault and as such they require the plaintiff 
to justify the use of the doctrine by showing 
(1) the aircraft was in the exclusive control 
of defendant, (2) freedom from contributory 
negligence and (3) that such accidents do not 
ordinarily occur without negligence. Many 
courts have refused to apply res ipsa loquitur 
in aviation passenger claims because the 
plaintiff failed to justify its application. The 
plaintiff is faced with no such problem where 
a statute imposes presumed liability. 

Second, res ipsa loquitur is merely a rule 
of evidence, which, according to most courts, 
creates a mere inference of negligence, and 
the burden of proving negligence by a pre- 
ponderance of the evidence remains with 
the plaintiff. However, presumed liability 
imposed by statute places the burden. of 
proving freedom from fault, by a prepon- 
derance of the evidence, squarely on the 
defendant. In other words, res ipsa aids a 
plaintiff in proving negligence but presumed 
liability frees the plaintiff from proving any- 
thing and places all of the burden squarely 
on the defendant. 

Finally, the ultimate effect of the two 
doctrines, which, in the final analysis is the 
crucial test, is quite different In almost 
every aviation passenger case in which res 
ipsa has been invoked the court or jury has 
found a verdict for the defendant * whereas 
instances are rare indeed in which a de- 
fendant’s verdict is reached where liability 
is imposed by statute. For instance, in only 
one case™ under the Warsaw Convention, 
which imposes presumed liability, has a 
United States court or jury found for the 
defendant. 


Limiting Liability 
Not Un-American 

I used the word “alleged” above in re- 
ferring to the claim that it is against Amer- 
ican precedent to limit liability because the 
fact is that there is good United States 
precedent for limiting liability, both in the 


case of wrongtul death and tortuous injury. 
With respect to wrongful death, one third 
of our jurisdictions * have set the precedent 
of limiting liability whereas only nine states 
prohibit limiting recovery. Almost every 
state in the Union limits recovery because 
of bodily injury in connection with its 
workmen’s compensation laws, whereas only 
five prohibit a limitation upon recovery for 
bodily injury.” 


As for the defense permitted—contribution 
by the party on the surface—it is to all 
practical purposes no defense at all. 

As to the limits of liability provided, all 
limits are necessarily a matter of opinion 
and are purely relative as to the result to 
be accomplished. In 1933 the plenipoten- 
tiaries of many nations™ carefully consid- 
ered the limits and presumably fixed what 
they judged to be fair limits to accomplish 
the result desired. A gold standard is used™ 
and the value of gold has been revalued by 
all major nations, resulting in an automatic 
increase in the limits in terms of currency 
value. The Rome Convention set a maxi- 
mum limit of 2,000,000 gold francs (about 
$135,000) and a limit of 200,000 gold francs 
(about $13,500) in respect of each person 
injured. 

As previously stated, the suggested revi 
sion of 1950 triples the limit payable under 
the absolute liability provision, completely 
omitting the limit as to individuals. There 
is justification for raising the maximum 
limit since the size of planes has increase# 
There is no justification for omitting the 
individual limit. 

A new element is then added certainly 
without justification. If fault is proved, that 
tripled limit is again tripled. Obviously the 
1950 conferees desired to accomplish a result 
not contemplated by their more conserva- 
tive predecessor of 1933. Apparently they 
were not in the slightest interested in pro- 
tecting the air operator from “run-away” 
or excess or unreasonable verdicts based 
on prejudice or passion, which is the usual 
justification for a limit. They show they 
are not interested in the operator except 
from the selfish viewpoint of keeping him 
from actually being wiped out by a catas- 


(Continued on page 936) 





* McLarty, “Res Ispa Loquitur. Doctrine in 
\irline Passenger Litigation,’’ appearing in this 
issue of the Journal at p. 879. 

* Ritts v. American Overseas Airlines, 1949 
USAvR 65. 

** Footnote 17. 

*® Arizona, Arkansas, Kentucky, New York, 
Ohio, Oklahoma, Pennsylvania, Utah and Wy- 
oming. 
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*| Arizona, Arkansas, Kentucky, Pennsylvania 
and Wyoming. 

32 1933 USAvR 284. 

%36514 milligrams of gold of millesimal fine- 
ness 900. 
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Res Ipsa Loquitur Doctrine 
in Airline Passenger Litigation 


By ROBERT A. McLARTY 


A PAPER PRESENTED TO THE ROUND TABLE ON AVIATION 
INSURANCE LAW, INSURANCE SECTION, AMERICAN BAR ASSO- 
CIATION. THE AUTHOR IS A MEMBER OF THE NEW YORK BAR 


f gon scheduled airlines, in spite of un 
precedented expansion—with new equip- 
ment, inexperienced personnel and new 
operational problems—have maintained a 
good safety record during the postwar 
period. The passenger fatalities in airline 
transportation for the last five years com- 
pare favorably with those for all means 
of surface transportation, and the steady 
reduction in fatal accidents with a simul- 
taneous increase in air travel has established 
air travel as an accepted and welcome ad- 
junct of our transportation system. 

This excellent statistical record does not 
alter the fact that about 200 persons lose 
their lives each year in accidents of com- 
mon carriers by air, and the claims for the 
death of these people usually find their 
way into some attorney’s office. In addition 
to the fatal claims, there are also the per- 
sonal injury claims which require an attor- 
ney’s attention, So, as an increasing number 
of such claims come to the general practi- 
tioner, he becomes more interested in his 
chances of establishing liability in such 
cases and how it is accomplished. 

Many aircraft accidents involve a crash 
with no survivors and no eyewitnesses— 
a plane simply falls to the ground, often in 
mountainous or other desolate country— 
and a common question asked by lawyers 
is: Does res ipsa loquitur apply? I shall 
attempt to give the answer in this paper, 
but before doing so, I would first like to 
dispel several misconceptions often found 





Ag American Jurisprudence 31, Aviation, Sec- 
tion 48; 10 American Jurisprudence 22, Carriers, 
Section 947; 99 A. L. R. 173, 190. 
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in discussing airline passenger claims with 
lawyers. Many lawyers apparently think: 

(1) An airline is the insurer of the safety 
of its passengers. 


(2) When an airplane crashes with no 
survivors and no eyewitnesses, the cause 
of the accident is a complete mystery and 
no investigation of the facts is necessary. 

(3) Res ipsa loquitur applies to all airline 
passenger cases. 


(4) An airline passenger may allege spe- 
cific negligence and also use res ipsa loquitur 
to establish negligence. 


(5) Res ipsa loquitur will get the case to 
the jury, which will certainly return a ver- 
dict for the passenger 

Let’s consider each of these popular no- 
tions in the light of the decided cases and 
the records of the Civil Aeronautics Board. 

The cases say that a common carrier, 
whether it be bus, railroad or airline, must 
exercise the highest degree of care in its 
operations to avoid injury to passengers.’ 
This duty extends to all phases of an air- 
line’s operations—the acquisition and main- 
tenance of equipment; the selection, training 
and supervision of personnel; and _ the 
dispatching and control of flight operations 
—and no aspect of the operation may be 
neglected by the airline. However, the re- 
quirement that the airline exercise the highest 
degree of care does not mean, as some 
lawyers seem to think, that the airline is 





an insurer of the passenger’s safety and is 
liable for any injury to a passenger merely 
because an accident occurs, The law is clear 
that a passenger must establish negligence 
as a condition precedent to a recovery. 


The courts have qualified the duty of 
common carriers to passengers by using 
such expressions as “commensurate with 
the risk” or “consistent with the practical 
operation of the plane itself,” and one court 
has said: “‘most exact care’... and 
like expressions do not mean the utmost 
care men are capable of exercising, but the 
utmost care consistent with the nature of 
the undertaking with a due regard for all 
matters incident to the conduct of the busi- 
ness.” * So we may conclude that an air- 
line is legally responsible for accidents 
which can be avoided by the use of the 
highest degree of care in the practical op- 
eration of its aircraft. 


Although surface carriers and airlines 
owe their passengers the same legal duty, 
the cases clearly show that such defenses 
as “act of God,” “assumption of risk,” 
“unforeseen perils” and “emergency condi- 
tions” have a much greater significance in 
cases involving air carriers than in surface 
carrier cases. The courts are more disposed 
to give facts exonerating the airline from 
liability sympathetic consideration, but every 
case must of necessity depend upon its 
peculiar set of facts.* 

The reports of the Civil Aeronautics 
Board on accidents to transport aircraft, 
released from December, 1946, to May, 1948, 
show that in only one out of thirty-seven 
cases did the board fail to establish the 
probable cause of the accident. These re- 
ports, based on a thorough investigation, 
include a discussion of the evidence, the 
board’s findings of fact and the board’s 
conclusion (which may not be supported 
by convincing evidence) as to the probable 


cause of the accident. So, factual informa- 
tion about most airline accidents is available 

The investigation of every airline crash 
is done in a thorough manner by aircraft 


experts of the Safety Bureau of the CAB.. 


They minutely examine the physical re- 
mains, making laboratory or other tests 
where indicated; scour the countryside to 
interview all known witnesses, and care- 
fully review all records respecting the air- 
craft, the crew and the dispatching and 
operation of the flight. Then, a public hear- 
ing is held at which all of the evidence, 
testimonial and documentary, is put into a 
record which is available to the public as 
a public record. 


The evidence introduced at this hearing 
is not subject to the legal rules of evidence 
and is thus not admissible in a civil action 
for damages, but it does furnish important 
leads to admissible evidence and gives a 
lawyer a good preliminary knowledge of the 
facts with which he must work in proving 
his case. This information also puts him in 
a position to use the liberal discovery 
rules available today to amplify or clarify the 
facts available and learn as much about the 
accident as the airline or anyone else knows. 

We thus see that there is little reason 
for a plaintiff's lawyer to shrug off the job 
of investigating the facts of an aircraft 
crash by saying there are no facts to inves- 
tigate. Experience has taught us there is 
no substitute for preparation in the success- 
ful prosecution of any lawsuit and this i 
particularly true of those cases involving 
complicated factual situations such as the 
usual airline passenger case. So, it be- 
hooves the careful practitioner to review the 
cases on aviation passenger law available 
in two good services, and with this back- 
ground turn to the facts of his case.* 

The experienced lawyer always empha- 
sizes the importance of the facts in a law- 





210 Corpus Juris, Carriers, Section 1426; Wil- 
son and Anderson, ‘‘Liability of Air Carriers,’’ 
13 Journal of Air Law and Commerce 281, 290. 

8 Hodge v. Boston & Bangor Steamship Com- 
pany, 19 N. E. 373, 148 Mass. 207. See, also, 
Law v. Transcontinental Air Transport, Inc., 
1931 USAvR 205; Foote v. Northwest Airways, 
Inc., 1931 USAvR 66. 

3 Sherman and Redfield on Negligence, Sec- 
tion 504: ‘‘A carrier is not required to adopt 
all precautions that an ingenious mind or 
scientific skill could suggest, nor cause all 
precautions that could possibly be taken.”’ 

4 Act of God: Allison v. Standard Air Lines, 
1 Avi. 462, 65 F. (2d) 668, 1933 USAvR 92; 
Law v. Transcontinental Air Transport, Inc., 
footnote 3; Johnson v. Western Air Express 
Corporation, 1 Avi. 976, 114 Pac. (2d) 688, 1941 
USAvR 95; Seaman v. Curtiss Flying Service, 
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Inc., 1929 USAvR 48, 1931 USAvR 229; Thomas 
v. American Airways, Inc., 1 Avi. 566, 1935 
USAvR 102. 

Assumption of risk: Louisiana ¢& North 
Western Railway Company v. Crumpler, 122 F. 
425 (1903); Kimmel v, Pennsylvania Airlines and 
Transport Company, 1 Avi. 667, 1937 USAvR 
104; Hope v. United Air Lines, 1937 USAvR 179. 
Also, Allison and Law cases, at footnotes 4 
and 3. 

Emergency decisions: Rainger v. American 
Airlines, 1943 USAvR 122; Conklin and Potts 
v. Curtiss Flying Service, Inc., 1930 USAvR 
188; Hagymasi v. Colonial Western Airways, 
1 Avi. 390, 162 Atl. 591, 1933 USAvR 1; Thomas 
v. American Airways, Inc., above. Also, see 
Rhyne, Aviation Accident Law, p. 142. 

5 CCH Aviation Law Reporter; United States 
Aviation Reports. 
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suit, and the successful lawyer generally 
pays more than lip service to this axiom. 
One old Georgia lawyer once said, “Study 
the facts and the law will take care of 
itself,” and the theme that the facts are 
the fountainhead of the lawsuit has been 
ably developed in a recent issue of the 
American Bar Association Journal’ So, the 
importance of developing the facts before 
deciding upon the theory upon which the 
case will be prosecuted, and whether res ipsa 
loquitur will be relied upon to establish negli- 
gence, cannot be emphasized too much. 


Application 
of Res Ipsa Loquitur 
to Aviation Passenger Cases 


There are twenty-four cases reported in 
which the application of res ipsa in an avia- 
tion passenger case was considered. Seven- 
teen of these cases involved common carriers of 
passengers. Thirteen cases were decided by the 
court, trial or appellate, as a matter of law, and 
in eleven cases the decision was made by the 
jury. However, in all but two cases, the 
airline was the ultimate victor. That is, 
the plaintiff got a recovery in only two of 
the twenty-four cases." 


The reported aviation cases, in which the 
plaintiff's complaint contained general and 
specific allegations of negligence, have al- 
most unanimously held that by alleging 
specific negligence the plaintiff forfeited his 
right to the benefits of res ipsa.” However, 
the decisions in other res ipsa cases have 
not been so uniform in their holdings.’ 


The courts seem to take three views on 
this subject. One group says that by al- 
leging specific negligence the plaintiff for- 
feits his right to res ipsa. Another says the 


® Gerhart, ‘‘The Fountainhead of the Law,”’ 
36 American Bar Association Journal 533 (July, 
1950). 

T Appendix 1. 

8 Goodheart v. American Airlines, 1 Avi. 732, 
1N. Y. S. (2d) 288, 1938 USAvR 148 (1937); 
Johnson v. Western Air Express Corporation, 
footnote 4; McCusker v. Curtiss-Wright Flying 
Service, 1 Avi. 431, 269 Ill. App. 502 (1932); 
Foote v. Northwest Airways, Inc,, footnote 3; 
Miller v. English, 1 Avi. 297, 43 S. W. (2d) 642, 
1932 USAvR 153 (Tex. Civ. App., 1931). Two 
cases in New York before the Goodheart case in 
inferior courts were opposed (Seaman v. Curtiss 
Flying Service, Inc., footnote 4; Stoll v. Curtiss 
Flying Service, Inc., 257 N. Y. S. 1010, 1930 
USAvR 148, 1932 USAvR 163), and the trial 
court in Bratt v. Western Air Lines, Inc., 2 
Avi. 14,174, 155 F. (2d) 850, at the first trial, 
permitted the plaintiff to try to establish speci- 
fie negligence and rely on res ipsa, but on the 
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specific allegations should be treated as 
mere surplusage if background facts are 
alleged. And a third group says the alle- 
gations of specific negligence will not bar 
the presumption but will limit the plaintiff's 
proof and recovery to the specific allega- 
tions and the doctrine may be used only to 
support them.” There is not only variance 
among the different states as to what rule 
applies, but the decisions in the State of 
California have reached all three results at 
different times.” 


It is clear that a complaint alleging spe- 
cific acts of negligence is inconsistent with 
the application of a doctrine designed to 
help a plaintiff who cannot prove specific 
negligence. Res ipsa was originally invoked 
to aid a plaintiff who, because of the cir- 
cumstances of the accident, could not allege 
and prove specific negligence of the defendant, 
and, as an exception to the general rule 
that a plaintiff must prove specific acts of 
negligence to recover, it should be strictly 
construed. Thus, it is illogical and a mock- 
ery to allow a plaintiff to simultaneously 
allege specific negligence and say, by re- 
questing res ipsa, that he is unable to prove 
the specific negligence of the defendant.” 


Aside from the logic of this rule, there 
are certain traditions and rules of pleadings 
bearing on this situation. Pleadings must 
be construed strictly against the pleader, 
one who pleads specific negligence must 
prove it, and specific allegations of negli- 
gence generally limit general allegations.” 


The chief practical effect of the rule deny- 
ing a plaintiff the right to allege specific 
negligence and also invoke res tpsa is that 
it compels the lawyer to elect his method of 
proof before the trial. So, to the careful 
lawyer who knows his case before he draws 
a complaint, this rule should be no burden. 


second trial the plaintiff relied solely on res ipsa, 
An English case and several Canadian cases have 
allowed specific allegations of negligence and 
res ipsa. See Rhyne, work cited, footnote 4, 
p. 132. 

®10 American Jurisprudence, Carriers, Sec- 
tion 1627. 

1 Niles, ‘‘Pleading Res Ipsa Loquitur,”’ 7 New 
York University Law Quarterly Review 415. 

"65 Corpus Juris Secundum, Negligence, 
Section 220 (11). 

2% Footnote 10; 65 Corpus Juris Secundum, 
Negligence, Section 220 (3). 

183 Shipman, Common Law Pleadings, p. 519; 
45 Corpus Juris, Negligence, Sections 720-723. 

Strict rule: Missouri, Texas and New York. 

Liberal rule: Arkansas, Connecticut, Minne- 
sota, South Carolina, Tennessee, Utah, Virginia, 
Vermont and Washington. 

Modified view: California, Georgia and Mis- 
sissippi. 
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Jury Reactions 
to Res Ipsa Loquitur 


There are eleven aviation passenger cases 
reported in which the case was submitted 
to the jury on the theory that res ipsa 
loquitur applied. Only one jury returned a 
verdict for the plaintiff. The other ten 
juries returned a verdict for the defendant 
aircraft operator, and all of these eleven 
cases involved a common carrier of pas- 
sengers."* 


In seven of the eleven cases the verdict 
for the defendant was affirmed or there was 
no appeal (four affirmed; three not appealed), 
and in three cases the appellate court re- 
versed the judgment of the trial court on 
grounds not involving the question of the 
application of res ipsa loquitur. The eleventh 
case is still pending. In all of these cases 
but one, the one in which the jury found 
for the plaintiff, the court left for the jury’s 
decision the preliminary question of whether 
res ipsa loquitur should be invoked to estab- 
lish an inference of negligence. The deci- 
sion by these juries indicates they did not 
think res tpsa should apply. Incidentally, 
one case was tried twice and resulted in a 
defendant’s verdict each time 


Now that we have cleared up any im- 
pression that the words “res ipsa loquitur’ 
are a magic formula—an open sesame to 
the treasury of the airline or its insurer— 
let’s turn our attentions to the origin and 
development of the doctrine and its applica- 
tion to aviation passenger cases We 
may in this way better understand its scope 
and limitations. 


In 1809 a sailor was injured when the 
axle of a stagecoach broke, and he was 
thrown from the top of it. He sued the 
carrier, and proved the broken axle, that 
he was thrown from the coach, and his in- 
juries. The court held that he had by such 
evidence established a prima-facie case, 
saying, “What other evidence can the plain 
tiff give?” ™ 

In 1844 a railroad passenger sued for 
injuries resulting from the derailment of 


™ Appendix 1 

%In Christe v. Griggs, 170 Eng. Rep. 1088 
(1809), Chief Justice Mansfield, speaking for 
the court, said: ‘‘In many cases of this sort, 
it must be equally impossible for the plaintiff 
to give the evidence required. But when the 
breaking down or overturning of a coach is 
proved, negligence on the part of the owner is 
implied. He has always the means to rebut this 
presumption, if it be unfounded, and it is now 
encumbent on the defendant to make out, that 
the damage in this case arose from what the 
law considers a mere accident.’’ The jury re- 


882 


the coach in which he was riding. He pro- 
duced evidence to show the tracks were de- 
ranged and the train was traveling too fast, 
which was controverted by the railroad’s 
evidence. The verdict for the plaintiff was 
affirmed, thus tacitly approving the trial 
court’s charge that: As the railroad was 
exclusively in the hands of the defendant, 
“it was presumable that the accident arose 
from their want of care, unless they gave 
some explanation of the cause by which it 
was produced. . . .”” This decision was 
cited as the basis for a holding in 1855 that 
where a passenger was injured in a colli- 
sion between two trains of the defendant 
the happening of the accident was prima- 
facie evidence of negligence on the part of 
the defendant.” 


This was the state of the law in 1863 
when Judge Pollock said “res ipsa loquitur” 
in the case of Byrne v. Boadle, and two years 
later Judge Erle, while not using this phrase, 
laid down the principles upon which the 
doctrine has continued to rest in Scott 7 
The London and St. Katherine Dock Com- 
pany.” In each case a pedestrian was in- 
jured by falling objects and the court held 
the plaintiffs could establish a prima-facie 
case by showing only the circumstances of 
the accident. 

In Byrne v. Boadle the court said that 
the fact that a barrel falls from the de- 
fendant’s premises (of which he had control) 
is prima-facie evidence of negligence. Judge 
Pollock stated: “There are certain cases 
of which it may be said res tpsa loquitur, 
and this seems one of them.” ” 


Justice Erle, in the Scott case, laid down 
the rule to be applied in such cases, saying: 
“There must be reasonable evidence of 
negligence. But, where the thing is shown 
to be under the management of the defend- 
ant or his servants, and the accident is such 
as in the ordinary course of things does 
not happen if those who have the manage- 
ment use proper care, it affords reasonable 
evidence, in the absence of explanation, by 
the defendants, that the accident arose from 
want of care.” * 


turned a verdict for the carrier defendant. 

% Carpue v. London & Brighton Railway, 144 
Eng. Rep. 1431 (1844). 

11 Skinner v. The London Brighton & S. Coast 
Railway Company, 155 Eng. Rep. 345. 

% Bryne v. Boadle, 159 Eng. Rep. 299 (1863); 
Scott v. The London & St. Katherine Dock 
Company, 159 Eng. Rep. 665 (1865). 

” Res Ipsa Loquitur—the thing (accident) it- 
self speaks (of negligence). 

»” A split of opinion in the appellate court as 
to whether there* was reasonable evidence of 
negligence resulted in a new trial. 
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The phrase, res ipsa loquitur, translated 
literally means that the thing or affair 
speaks for itself. It is merely a short way 
of saying that the circumstances attending 
the accident are such as to justify the con- 
clusion that the accident ,was caused by 
negligence. The inference of negligence is 
deductible, not from the mere happening 
of the accident, but from the attending 
circumstances.” 


The doctrine is not an arbitrary rule 
“but rather a common sense appraisal of 
the probative value of circumstantial evi- 
dence. It is a rule of reasonable infer- 
ences.”* So, where a plaintiff introduces 
evidence showing at least the probability 
that a particular accident could not have 
occurred without negligence of the defend- 
ant—instrumént causing damage is within ex- 
clusive control of defendant, such accidents 
would not normally occur without negli- 
gence of defendant, and absence of contrib- 
utory negligence—an inference of negligence 
is shown.” However, the inference of neg- 
ligence must be the only one that can fairly 
and reasonably be drawn from the attending 
circumstances to permit the application of 
res ipsa loquitur.* 


The doctrine ‘has been applied in a great 
variety of cases, including those involving 
falling objects, collapsing structures, train 
derailments and similar occurrences, It has 
also been applied in cases of injury caused 
by escaping water or chemicals, or by 
dangerous operations, or by machinery neg- 
ligently operated or by a dangerous condi- 
tion of premises. However, it has also been 
held inapplicable in particular cases involv- 
ing all of these types of accidents.” 


The doctrine has not generally been ap- 
plied to situations involving fires, and it 
has usually been denied in cases of explod- 
ing beverage bottles under pressure, but 
there are some cases in which it has been 
applied to both of these circumstances.” 
It was applied where an auto mounted a 
curb and injured a pedestrian but denied to 


*1 Jacobs, Evidence in Negligence Cases, p. 75 

#21 Sherman and Redfield on Negligence, 
Section 56 (6th Ed., 1913); Galbraith v. Busch, 
196 N. E. 36, 267 N. Y. 230, 238. 

** Galbraith v. Busch, footnote 22; Loebig’s 
Guardian v. Coca Cola Bottling Company, 81 
S. W. (2d) 910, 259 Ky. 124. 

* Francey v. Rutland Railroad Company, 119 
N. E. 86, 222 N. Y. 482; Jenson v. Kress & 
Company, 49 Pac. (2d) 958, 87 Utah 434; 1 
Sherman and Redfield on Negligence, Section 56. 

2s Corpus Juris Secundum, Negligence, Section 
220 (12). 

26 Footnote 25. 

* Galbraith v. Busch, footnote 22; Corcoran v. 
West, Ir. Rep. 210 (1933). 
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an auto passenger injured by a sudden 
and unexplained swerve of an auto from 
the highway, as it was equally probable 
that the cause was a break in the mechan- 
ism unknown to the defendant.” 


The doctrine has been most frequently 
invoked in railroad passenger cases, but 
there are limitations on the application 
of the doctrine in these cases. It does not 
apply merely from the happening of an 
accident, even though the carrier cannot 
explain it, nor from the mere relation of 
passenger and carrier with the attending 
duty required. The doctrine is applicable 
eonly where the facts shown by the plaintiff 
speak of the negligence of the defendant.” 
The courts have held res ipsa does not apply 
where the evidence shows the injury re- 
sulted probably from some _ unavoidable 
cause, or was not the result of any defect 
in the means of transportation or operation, 
or resulted from an act of a third person or 
from causes not due to human agency, or 
where a definite cause is clear on the evi- 
dence.” 


The doctrine has been applied in par- 
ticular cases involving a breakdown in the 
vehicle or its equipment—such as the break- 
ing of an axle or a car wheel; an explosion 
of a boiler or fuse box; a collision where 
both vehicles are under the carrier’s con- 
trol; the derailment of a train; the washing 
away of a railway embankment; the col- 
lapse of a bridge and the falling of objects. 
However, it has also been held inapplicable 
where a train was swept from the track 
while standing on a mountainside; to col- 
lisions where both vehicles were not under 
the control of the defendant; to injuries 
of passengers by doors and windows of a 
car; to sudden jerks of cars; and to cases 
where the car became too cold and a pas- 
senger suffered injuries.” 


All of our courts have applied the prin- 
ciple under certain circumstances, but the 
conditions under which it will be applied 
and the method of application vary con- 


*%13 Corpus Juris Secundum, Carriers, Sec- 
tion 764 (d); 38 American Jurisprudence, Neg- 
ligence, Section 295; 65 Corpus Juris Secundum, 
Negligence, Section 220 (7) (b) 

2” 13 Corpus Juris Secundum, Carriers, Section 
764 (e); 10 American Jurisprudence, Carriers, 
Section 1625. 

%*10 American Jurisprudence, Carriers, Sec- 
tions 1623 and 1631: 13 Corpus Juris Secundum, 
Carriers, Section 764 (f); Gray v. B. & O. Rail- 
way, 24 F. (2d) 671: Christensen v. Oregon 
Short Line, 99 Pac. 676, 35 Utah 137; Zoccolillo 
v. Union Pacific Railway Company, 294 Pac. 
1064; Morrison v. Union Pacific Railway Com- 
pany, 249 Pac. 1064 
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siderably in different jurisdictions, The 
South Carolina courts have repudiated the 
doctrine, but have apparently reached the 
same result as though the doctrine were 
applied through a series of mental gymnas- 
tics. The Michigan Supreme Court, al- 
though applying the doctrine in a few 
limited cases, has repeatedly stated that it 
does not recognize the rule as generally 


defined.” 


Effect of Res Ipsa Loquitur 


The law requires a plaintiff to establish 
the negligence of a person from whom he 
seeks damages, and it must be established 
by a preponderance (the greater weight) of 
the evidence.” We thus say the plaintiff has 
the burden of proof or the burden of prov- 
ing the defendant’s negligence. Let’s see 
then in what way res ipsa eases the plain- 
tiff’s burden of proof. 


We know that “practically all courts now 
recognize the distinction between the bur- 
den of producing evidence—that is, the risk 
of nonproduction of sufficient evidence to 
justify a finding—and the burden of per- 
suasion—that is, the risk of failing to per- 
suade the trier to make that finding— 
though many still use the term, burden of 
proof to cover both concepts.” This divi- 
sion of the burden of proof may also be 
labeled the burden of going forward with 
the evidence (to avoid a nonsuit) and the 
burden of persuasion (to convince the jury 
and get a verdict). We then ask: Does 
res ipsa satisfy the burden of persuasion or 
merely the burden of going forward with 
the evidence? 


The majority view is that res ipsa loquitur 
does not establish a presumption of negli- 
gence, but merely raises an inference of 
negligence sufficient to establish a prima- 
facie case and carry the case to the jury.” 
Thus, it merely aids the plaintiff by carry- 


e ” _ 

38 American Jurisprudence, Negligence, Sec- 
tion 295; 65 Corpus Juris Secundum, Negligence, 
Section 220 (2). 

65 Corpus Juris Secundum, Negligence, Sec- 
tion 220 (3). 

% Morgan, Mvidence, p. 10. 

“ Bohlen, “‘The Effect of Rebuttable Pre- 
sumptions of Law upon the Burden of Proof,”’ 
68 University of Pennsylvania Law Review 307: 
Reaugh, ‘‘Presumptions and Burden of Proof,” 
36 Illinois Law Review 703; Shain, Res Ipsa 
Loquitur, Presumptions and Burden of Proof 
(1945); 10 American Jurisprudence, Carriers, 
Section 1630. 

® Footnote 34; 65 Corpus Juris Secundum, 
Negligence, Section 220 (9) (b); 38 American 
Jurisprudence, Negligence, Section 311. 

* Christe v. Griggs, footnote 15. 

* Footnote 18. 
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ing the burden of going forward with the 
evidence, and the plaintiff still must carry 
the burden of persuasion to get a verdict. 


There is some respectable authority hold- 
ing that res ipsa does shift the burden of 
proof (burden of persuasion) to the defend- 
ant, and he must prove freedom from negli- 
gence.” The early English cases were to 
this effect. Where a passenger was thrown 
from a coach when its axle broke, the court 


said that the plaintiff had established his 
case by showing the accident and damage, 
and the defendant must then show a “good 
coach and driver was skillful.” The court 
further stated that “negligence on the part of 
the owner is implied. He has always the 
means to rebut this presumption—and it is 
now incumbent on the defendant to make 
out that the damage in this case arose from 
what the law considers a mere accident.” ™ 
Also, in Byrne v. Boadle, the court said “if 
there are any facts inconsistent with negli- 
gence, it is for the defendant to prove 
them.” * 


This holding of the early English cases, 
that res ipsa loquitur casts on the defendant 
the burden of proving freedom from negli- 
gence, was also followed by some early 
cases in this country.“ However, the de- 
cision of the United States Supreme Court 
in the famous case of Sweeney v. Erving set 
the pattern for the modern, prevailing view 
today.” Mr. Chief Justice Groner, in Capital 
Transit Company v. Jackson, recently gave 
the following lucid explanation of this view. 
He said: “Some of the decisions hold that 
a ‘presumption’ arises, some a ‘permissible 
inference’, others a ‘prima facie case’, and in 
still others that the burden of proof is 
shifted to the defendant. The confusion 
is added to by the continued use of the 
words res ipsa loquitur to describe all of 
these rules without distinguishing among 
them. But whatever the result of the appli- 


%10 American Jurisprudence, Carriers, Sec- 
tion 1630. 


39 228 U. S. 233, 240. The Court said: ‘In 
our opinion, res ipsa loquitur means that the 
facts of the occurrence warrant the inference 
of negligence, not that they compel such infer- 
ence; that they furnish circumstantial evidence 
of negligence where direct evidence of it may 
be lacking, but it is evidence to be weighed, 
not necessarily to be accepted as sufficient; 
that they call for explanation or rebuttal, not 
necessarily that they require it; that they make 
a case to be decided by the jury, not that 
they forestall the verdict. Res ipsa loquitur, 
where it applies, does not convert the defend- 
ant’s general issue into an affirmative defense. 
When all the evidence is in, the question for 
the jury is, whether the preponderance is with 
the plaintiff."’ 


IL J— December, 1950 
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cation of the rule in other jurisdictions, in the 
District of Columbia the rule is that, when 
res ipsa is applicable, it permits an infer- 
ence of negligence and thus establishes a 
prima facie case, or in other words, makes 
a case to be decided by a jury. But it does 
not shift the burden of the proof. When all 
the evidence is in, the question for the jury 
still is whether the preponderance is with 


the plaintiff.” ” 


There is considerable confusion among 
the courts with respect to the difference 
between presumptions—of fact and law— 
and inferences, and the effect to be given 
to them.“ Some eminent legal authorities 
have suggested that a presumption should 
fix the burden of persuasion—when fact A 
is established, the trier must assume the 
existence of fact B, unless or until con- 
vinced that its nonexistence is more prob- 
able than its existence—but most courts 
(and the American Law Institute) adopt 
the view that a presumption merely fixes 
upon the party the burden of producing 
evidence sufficient to justify a finding of the 
nonexistence of the presumed fact.” So, 
even when res ipsa is considered as establish- 
ing a presumption, it does not remove the 
ultimate burden of proof (burden of per- 
suasion) from the plaintiff. 


Application 
of Doctrine During Trial 


After recognizing that res ipsa is gen- 
erally considered to simply raise an infer- 
ence of negligence sufficient to establish 
a prima-facie case and carry the case to the 
jury, or satisfies the burden of going for- 
ward with the evidence but not the burden 
of persuasion, we then face the problem 
of applying this rule in the conduct of a 
trial. Let’s consider the doctrine at each 
stage of the trial of a case. 


A plaintiff must first establish the essen- 
tials for invoking the doctrine, if he is 
unable to prove the defendant’s negligence, 
and by so doing he establishes a prima- 
facie case which will require the defendant 
to go forward with the evidence.“ Then, 
the defendant must come forward with his 





“80 U. S. App. D. C. 162, 164. 
“ Morgan, work cited, footnote 33, pp. 15-24. 
“ Morgan, work cited, footnote 33, p. 16. 


* Footnote 34. Also, see Limitations upon Ap- 
plication of Res Ipsa Loquitur, p. 9; Thomas v. 
American Airways, Inc., footnote 4. 


“ 38 American Jurisprudence, Negligence, Sec- 
tion 309; 65 Corpus Juris Secundum, Negligence, 
Section 220 (9) (d). 
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evidence showing an absence of negligence. 
The plaintiff may attempt to rebut the de- 
fendant’s evidence, and the case is then 
ready for the court’s consideration (on mo- 
tions for a directed verdict) and finally 
for the jury. Now, by examining the effect 
of the doctrine in each of these steps during 
trial, we may better understand it. 


When the plaintiff has established his 
prima-facie case, suppose the defendant 
offers no evidence. What is the effect of 
res ipsa? The weight of authority says 
that the question of negligence is one for 
the jury, the plaintiff is not entitled to a 
directed verdict, and the circumstances 
raising the inference of negligence are to 
be weighed by the jury. The facts call 
for rebuttal, but they do not require it, and even 
though the defendant introduces no explana- 
tory evidence, the inference is not conclusive 
and the jury may find for either party.“ 

Now, in considering the defendant’s evi- 
dence, we inquire if the mere fact that the 
defendant has produced evidence which 
might exonerate him ordinarily destroys 
the presumption of negligence and author- 
izes a directed verdict for the defendant. 
Most authorities say, “No.” However, some 
cases hold the presumption is not evidence 
and the introduction of rebuttal evidence 
eliminates the presumption and makes the 
case one for the court. And, in the cases 
that go to the jury, the weight of explana- 
tion, like the weight of the inference, is 
for the jury.* 


Since the mere introduction of evidence 
by the defendant usually leaves the ques- 
tion of negligence for the jury, we might 
consider here the quality required of the 
defendant’s evidence, The burden of re- 
butting the inference of negligence has been 
said to throw upon the defendant the bur- 
den of presenting an explanation of the 
accident which is consistent with freedom 
from negligence. However, the term e#- 
planation, as used in the cases, properly 
connotes reconciliation of the event with 
the absence of negligence on the part of 
the defendant. The term does not neces- 
sarily mean making plain how the acci- 

38 American Jurisprudence, Negligence, Sec- 
tion 309; 65 Corpus Juris Secundum, Negligence, 
Section 220 (9) (b): ‘‘All courts agree that 
where the question of negligence is so clear and 
convincing that reasonable minds would not 


differ in their conclusion, a directed verdict is 
required.”’ 
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Moreover, a failure to 


occurred.” 
explain does not necessarily indicate negli- 


dent 


gence, because the defendant may come 
into court ignorant of how the accident 
happened, and it is then for the jury to 
decide from all the surrounding circum- 
stances whether they infer negligence.” 


The presumption may be overcome by 
evidence of the precise cause of the acci- 
dent—showing the act of a person for 
whom the defendant was not responsible, 
an “act of God,” or an unavoidable accident 
—or by evidence which, while not disclos- 
ing the precise cause, does show that the 
defendant’s entire duty in connection there- 
with discharged.“ The presumption 
will be overcome by evidence which shows 
that more than one inference can be drawn 
from the evidence or if the proof leaves 
the question of negligence resting only in 
conjecture,” or if there is any other reason- 
able or probable cause from which it might 
be inferred that there was no negligence, 
or if the plaintiff could not show by expert 
evidence or by common knowledge that the 
mere occurrence of the accident showed 
negligence as the cause,” or where the acci 
dent attributable 


negligence on the 
81 


was 


was as major as 


part of the de 


to vis 
to any 


fendant 


After the defendant 
evidence of no 


has presented his 
plaintiff 
rebuttal of de 
And, it would seem 
upon the plaintiff to offer such 
assuming the defendant has 
evidence, if he is to 
carry the burden of persuasion and become 


negligence, the 
then offer evidence in 


fendant’s 


may 
evidence 
incumbent 
evidence 
duced 


pro- 
convincing 


* 1 Sherman and Redfield on Negligence, Sec- 


tion 56, citing Lessig v. New York City Railroad 
Company, 2 N. E. (2d) 646, 271 N. Y. 250: 
Kluss v. Fraser, 169 App. Div. 812, 155 N. Y. S 
848; Hoag v. Harris, 48 Pac. (2d) 1, 4 Cal. (2d) 
108; Carroll v. Boston Elevated Railway Com- 
pany, 86 N. E. 793, 200 Mass. 527 

Mr. Justice Swayze, in Hughes v 
City, etc. Railroad Company, 89 Atl 
m2 woe b em A. 
“The most that is required of the defendant 
is explanation, not exculpation; and that ex- 
planation may leave the mind in equipoise, in 
which case the defendant would be entitled to 
a verdict, because the plaintiff has failed to 
prove his case by the weight of the evidence 
: {the doctrine] is evidence. Whether 
it amounts to proof is for the jury to say, 
even in the absence of explanation by the de- 
fendant.’’ Also, Herndon v. Gregory, 1 Avi 
572, 81 S. W. (2d) 849, 190 Ark. 702, and Cohn 
v. United Air Lines, 1 Avi. 672, 17 F. Supp. 
865, 1937 USAvR 119 (DC Wyo., 1937). 

* Salomon v. Yellow Taxi Corporation, 151 
N. E. 442, 242 N. Y. 251;Foltis, Inc. v. City 
of New York, 38 N. E. (2d) 455, 287 N. Y. 
108; Century Indemnity Company v. Arnold, 


Atlantic 
769, 85 
1916 A, (1927), said: 
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entitled to a verdict.” Moreover, if the de- 
fendant has offered a satisfactory explana- 
tion, the plaintiff must show its insufficiency 
or introduce other evidence to sustain the 
inference of negligence if he would avoid a 
nonsuit or a directed verdict for the de- 
fendant.™ 


Thus, we see that the mere fact that the 
doctrine is invoked to enable the plaintiff 
to establish a prima-facie case does not 
assure him of a verdict. He must normally 
have some persuasive evidence for his 
rebuttal, if the defendant has introduced 
any evidence, to be assured of the all im- 
portant verdict. 


The rule laid down by Justice Erle for 
the application of the doctrine is still con- 
sidered by most courts as the basic rule in 
deciding whether the doctrine is applicable 
to the facts before them. However, the 
decisions invoking the doctrine during the 
past eighty-five years have been legion, and 
it is only proper that we consider those 
cases and the comments of learned writers in 
formulating the proper rules for the application 
of the doctrine to present-day cases. 


We might paraphrase the rule laid down 
by that court as follows:“ The plaintiff 
is ordinarily required to produce evidenc« 
of negligence in a civil action. However: 
where the plaintiff shows that the apparatus 
causing the injury was under the manage 
ment (or control) of the defendant, and 
that the is one which would not 
have occurred if the defendant used prope: 
care in managing the apparatus, there is 
reasonable evidence of negligence. 


accident 


153 F. (2d) 531 (1946); Stoll v. Curtiss Flying 
Service, Inc., footnote 8. 

**1 Sherman and Redfield on Negligence, Sec- 
tion 56, citing: Huscher v. New York & Queens 
El. L. & P. Company, 158 App. Div. 422, 425 
143 N. Y. S. 639. 

” Kirby v. Bennett, 103 Pac. (2d) 657; Robin- 
son v. Consolidated Gas Company of New York, 
86 N. E. 805; Pierce v. Kile, 80 F. 865; Minnea- 
polis General Electric Company v. Conon, 166 


F. 651; Shirlock v. Macdonald, 186 Atl. 562; 
Carlsen v. Paladini, 5 F. (2d) 287; Morrison 
v. LeTourneau, 1 Avi. 1114, 138 F. (2d) 339, 


1943 USAvR 22. 


%® The Hygrade # 18, 41 F. Supp. 304, 308 (DC 
Mass.). 

51 Glowacki v. North Western Ohio Railway & 
Power Company, 116 Ohio Supp. 451. 

82 38 American Jurisprudence, Negligence, Sec- 
tion 309; 65 Corpus Juris Secundum, Negligence, 
Section 220 (9) (d). 

5365 Corpus Juris Secundum, Negligence, Sec- 
tion 220 (9) (b). 

54 See page 882 of text, paragraph beginning, 
“Justice Erle. - 


IL J— December, 1950 
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The three limitations most frequently men- 
tioned in connection with the doctrine are: ™ 


(1) The apparatus would not normally 
cause injury without negligence. 


(2) Inspection and use of apparatus was 
within control of defendant at time of 
injury. 


(3) The plaintiff was not contributorily 
negligent. 


The force and justice of the rule consists 
in the circumstances that the chief evidence 
of the true cause, whether culpable or inno- 
cent, is practically accessible to the defend- 
ant but inaccessible to the injured person.” 
This underlying principle supporting the 
doctrine has given rise to two further 
practical requirements, They are: 


(1) The plaintiff must be unable to prove 
the negligence of the defendant.” 


(2) The defendant must be in a supe- 
rior position to know the cause of the acci- 
dent.™ 


The courts have also said res ipsa does 
not apply (a) when the plaintiff fails to 
establish the physical act or thing that 
caused the injury, (b) when the accident 
was due to a cause beyond the control of 
the defendant (vis major or act of a third 
person), or (c) where, on proof of the occur- 
rence, without more, the matter still rests 
on conjecture alone or the accident is just 
as reasonably attributable to other causes 
as to negligence.” 


Some cases say the doctrine is applicable 
only where the relation of carrier and pas- 
senger (a contractual relation) is established, 
but the prevailing view is that it is not a 
naked injury but the nature and character 
of the accident with attending circumstances 
that warrant it.” The courts generally agree 
that the doctrine should be applied spar- 


ingly and only where the facts clearly war- 
rant its application.” 


Limitations upon Application 
of Doctrine in Aviation Cases 


Recognizing that the doctrine was con- 
ceived to excuse plaintiffs in certain limited 
cases from proving the defendant's negli- 
gence and thus avoid a nonsuit, most courts 
have carefully examined the cases before 
them to see if the application of res ipsa 
was warranted. Other courts have not been 
so careful in considering the limitations of 
the doctrine and this has in turn led to 
confusion among lawyers as to when the 
doctrine should apply. Furthermore, a study 
of the decisions reveals that the courts have 
seldom considered all of the limitations in 
a given case but have confined their remarks 
to the single limitation they considered ap- 
plicable, and we thus have a patchwork of 
decisions producing a crazy quilt of law. 
We must accordingly examine the rules 
enunciated by the courts in considering the 
doctrine in all types of cases, the decisions 
in the few aviation cases available, and the 
experience in aviation to determine whether 
res ipsa should be applied to an airline pas- 
senger case. 

Let’s examine the aviation cases and the 
experience in aviation with respect to the 
general limitations the preceding 
part of this paper. 

The inspection and use of apparatus was 
within control of defendant at time of 
injury.—The requirement that the apparatus 
must be within the control of the defendant 
was recognized in the early cases, and it 
has been consistently applied. The cases 
have further held that this control by the 
defendant must be exclusive for the doctrine 
to apply.” We must thus inquire whether 
an airplane which crashes with the death of 


seen in 





377; 69 A. L. R. 300. 

* Footnote 55. 

5765 Corpus Juris Secundum, Negligence, Sec- 
tion 220 (6), p. 1002; 38 American Jurisprudence, 
Negligence, Section 296; Goodheart v. American 
Airlines, footnote 8, where the court said: ‘‘The 
doctrine of res ipsa loquitur, although it pro- 
vides a substitute for direct proof of negligence 
where plaintiff is unable to point out the spe- 
cific act of negligence which caused the injury, 
is as a rule of necessity to be invoked only 
when, under the circumstances involved, direct 
evidence is absent and not readily available.’’ 

5865 Corpus Juris Secundum, Negligence, Sec- 
tion 220 (5); 9 Wigmore on Evidence, Section 
2509; 38 American Jurisprudence, Negligence, 
Section 299; Carpenter, ‘‘The Doctrine of Res 
Tpsa Loquitur in California,’’ 10 Southern Cali- 
fornia Law Review 166, 186 (1937); Griffin v. 
Manice, 59 N. E. 925, 166 N. Y. 188 (1901); 
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Parker v. Granger, 1 Avi. 590, 52 Pac. (2d) 
226. 

% 65 Corpus Juris Secundum, Negligence, Sec- 
tion 220 (8) (b); 38 American Jurisprudence, 
Negligence, Sections 301 and 303. 

© 65 Corpus Juris Secundum, Negligence, Sec 
tion 220 (8): Griffin v. Manice, footnote 58: 
Spees v. Boggs, 47 Atl. 875, 198 Pa. 112 (1901): 
Cosulich v. Standard Oil Company, 25 N. E. 
259, 122 N. Y. 118 (1890). 

*165 Corpus Juris Secundum, Negligence, Sec- 
tion 220 (10). 

62 Parker v. Granger, footnote 58; Towle v. 
Phillips, 1 Avi. 1086, 172 S. W. (2d) 807, 180 
Tenn. 121, 1943 USAvR 9 (1943); Morrison v. 
LeTourneau, footnote 49; Budgett v. Soo Sky 
Ways, Inc., 1 Avi. 612, 266 N. W. 253, 64 S. D. 
243, 1936 USAvR 174 (1936); Wilson v. Colonial 
Air Transport, Inc., 1 Avi. 334, 180 N. E. 212, 
278 Mass. 420, 1932 USAvR 139 (1932). 
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all on board was within the exclusive con- 
trol of the operator at the time of the crash 
so as to warrant the application of res ipsa. 


The courts have usually concluded that 
surface carriers, such as railroads, are in 
the exclusive control of management and the 
doctrine has been applied. They have ap- 
parently reached the same conclusion re- 
specting airlines without considering the 
many differences between surface and aerial 
transportation. As a matter of fact, the 
courts have usually decided this point with- 
out discussion and we may thus infer that 
it did not receive proper attention in the 
briefs of counsel. 


The application of the doctrine has hinged 
on the question of exclusive control only in 
those cases where dual controls were avail- 
able to the passenger so he could have inter- 
fered with the control of the plane.” And, 
obviously, this condition does not exist in 
an airline where passengers are normally 
locked out of the cockpit. However, other 
conditions may also remove an aircraft from 
the exclusive control of the operator and 
every accident should be examined to detect 
their presence. 


An airplane soaring into the wild blue 
yonder is subject to the “perils of the air” 
even as a vessel embarking upon an ocean 
voyage is subject to the “perils of the sea.” “ 
The elements of nature which beset aircraft, 
and which may come singly or in groups, 
are turbulence; ice; tricky wind currents; 
unpredictable changes in barometric pres- 
sure; down drafts in mountainous terrain; 
rain; snow; or hail. The CAB statistical 
reports of 1947 and 1948 show that seven- 
teen accidents were caused primarily by 
weather in airline transportation. 


When a plane flies into or near a thun- 
derstorm, all of the elements of nature may 
be unleashed against it. In addition to the 
turbulence which rocks the plane about 
crazily, taxing the skill of the pilot to keep 
it in level flight, there may be rain, snow or 
hail, or all of them together or in sequence. 
Even as ships caught in a squall, many 
planes successfully weather the storm, but 
others, not so successful, fill our accident 
records. A recent accident of this type in- 
volved a Northwest Airline plane which dis- 
integrated over the Great Lakes. 





® Only those aviation cases involving dual 
controls, cited at footnote 51, have discussed 
this point. The others have apparently as- 
sumed there was exclusive control by the de- 
fendant airline. 


“If a passenger's body were found in the 
cockpit following a crash, the airline could then 
persuasively argue no exclusive control. 
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Severe turbulence is usually associated 
with but not confined to thunderstorms, It 
may be encountered on any hot day in 
mountainous terrain, and one airline re- 
ported a near accident while flying over the 
level terrain of Ohio. While flying in the 
clear, in perfectly smooth air, such severe 
turbulence suddenly struck the plane that 
it became uncontrollable and fell 1,000 feet 
before the pilot could regain control. For- 
tunately, there was more space than 1,000 
feet between the plane and the ground and 
this crew lived to tell of its experience.” 
Others have not been so fortunate. Many 
experienced pilots can relate instances in 
which weather was almost their undoing, 
but few such reports find their way into the 
record as there is no official requirement 
that such experiences be reported. 


Governmental agencies also play a large 
part in the control of airline operations, thus 
depriving the airline management of exclu- 
sive control. These agencies control every 
phase of the airline’s operation, from the 
selection and training of personnel and the 
acquisition of flight equipment to the con- 
trol of all phases of flight operations. The 
weather information for the flight comes 
from the Weather Bureau, flight along the 
airways is controlled by Air Route Traffic 
Control, instrument flights in the vicinity of 
an airport are under the direction of Ground 
Approach Control and instructions for op- 
eration on and about the airport are issued 
by an Airport Traffic Controller, Periodic 
route checks by CAA inspectors also insure 
that every phase of the flight operation is 
in accordance with CAA standards. So, 
although the airline management operates 
its aircraft, this operation is subject to the 
elements of nature and the elements of gov- 
ernment, both of which are ever present 
and may exert a crucial influence at a criti- 
cal point in a given flight, and it is thus 
difficult to categorically state that an airplane 
was in the exclusive control of anyone fol 
lowing an accident ‘with no survivors. 


The apparatus would not normally cause 
injury without negligence.—Another require- 
ment, laid down by Justice Erle, is that the 
accident must be one which would not have 
occurred had the defendant used care in 
the management of the apparatus.” Obvi- 

% Davis, Aeronautical Law, pp. 293-297, quoted 
in Herndon v. Gregory, footnote 46. 

“ee Air Lines Trip 142 of September 21, 


™ See page 882 of text, paragraph beginning, 
*‘Justice Erle. rt 


I L J— December, 1950 
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ously, a barrel does not ordinarily fall from 
a building to the street and injure a pedes- 
trian, without negligence within the build- 
ing. However, a judge applying the doctrine 
in an aviation passenger case has a more 
dificult problem. _He.must first conclude 
(or take judicial notice) that in the ordinary 
experience of mankind aircraft do not crash 
unless the airline management or its em- 
ployees were negligent.” Let’s see if the 
experience in aviation and aviation law jus- 
tifies such a conclusion. 


In every case where this issue has been 
fully considered by a court in its decision, 
it has concluded that there is insufficient 
experience in aviation to warrant the appli- 
cation of res ipsa loquitur.’ Three courts 
have so held in sustaining a demurrer to 
the complaint in aviation passenger cases.” 
Five courts have indicated this as a basis 
for their decision affirming a jury verdict 
for the defendant.” And in ten cases where 
the question of whether res ipsa was appli- 
cable was left to the jury as a preliminary 
matter in deciding the ultimate issue of the 
defendant’s negligence, the jury’s verdict 
for the defendant in every case indicated their 
doubt as to the applicability of res ipsa.” 


The courts have said: 


“Tt is common knowledge that airplanes 
fall in a great many instances from causes 
over which the pilot has no control.” ™ 


“The doctrine of res ipsa loquitur cannot 
apply in cases of this sort because there is 
no showing that accidents of this very 


*§ Davis, work cited, footnote 65, pp. 293-297; 
Allen, ‘‘Transportation by Air and the Doctrine 
of Res Ipsa Loquitur,’’ 16 American Bar Asso- 
ciation Journal 455; Osterhout, The Doctrine 
of Res Ipsa Loquitur as Applied to Aviation; 
Cha, ‘‘The Air Carrier’s Liability to Passengers,”’ 
7 Air Law Review 183; 1 Jones on Evidence 38 
(4th Ed., 1938). ‘‘To warrant the application 
of the doctrine of res ipsa loquitur in a given 
case, the court must be able to take judicial 
notice, as a matter of common knowledge and 
experience, that in the circumstances shown the 
injurious occurrence of which complaint is 
made could not. have happened except for neg- 
ligence on the part of the defendant.’ Thayer, 
“Liability Without Fault,’’ 29 Harvard Law 
Review 801, 807 (1916). In addition to the fact 
of the accident and circumstances there present, 
“a great body of additional evidence, which 
never needed to be introduced, the tribunal 
always has with it in the shape of its common 
knowledge.”’ 

*® Herndon v. Gregory, footnote 46; Wilson v. 
Colonial Air Transport, Inc., footnote 62; Cohn 
v. United Air Lines, footnote 46; Smith v. 
Whitely, 1 Avi. 1116, 27 S. E. (2d) 442, 223 
N. C. 534, 1943 USAvR 20 (1943); Towle v. 
Phillips, footnote 62; Boulineaux v. City of 
Knoxville, 1 Avi. 600, 99 S. W. (2d) 557, 20 
Tenn. App. 404, 410, 1937 USAvR 145 (1935); 
Morrison v. LeTourneau, footnote 49. 
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nature cannot happen to the most skillful 
pilots in planes of the finest type and con- 
dition.” ™ 


“In spite of the vast advances which have 
been made in air transport, it is still recog- 
nized that in all such operations there is a 
wide element of chance which the ingenuity 
of men has not yet overcome; and we ac- 
cordingly cannot apply the doctrine of res 
ipsa loquitur to the same extent as we do 
to accidents on highways.” ™ 


“The facts here seem to me to be much 
out of line with those in the old English 
cases out of which the doctrine arose... . 
In these and similar cases all theories of the 
cause of the accident other than that of 
negligence are logically excluded by the 
facts themselves, while in the case at bar 
there are a variety of causes other than 
negligence which may have brought about 
this disaster.” ™ 


These observations by eminent jurists 
seem to be well borne out by the reports 
of the CAB which attempt to allocate the 
cause of aircraft accidents among different 
cause factors. The reports have consistently 
shown that personnel errors account for 
only about fifty per cent of the accidents 
and that other factors account for the re- 
mainder of the accidents.” Moreover, sta- 
tistics are no better than the facts on which 
they are based and those experienced in the 
analysis of aviation accidents know that the 
meager facts available are often insufficient 


” Herndon v. Gregory and Cohn v. United 
Air Lines, footnote 46; Ortiz v, Eastern Air 
Lines, Inc., 2 Avi. 14,798 (DC Md., 1948). 

1 Wilson v. Colonial Air Transport, Inc. and 
Towle v, Phillips, footnote 62; Smith v. Whitely 
and Boulineaux v. City of Knoxville, footnote 
69; Morrison v. LeTourneau, footnote 49. 

7% Parker v. Granger, footnote 58; Stoll v. 
Curtiss Flying Service, Inc., Goodheart v. 
American Airlines, Inc., and Bratt v. Western 
Air Lines, Inc., footnote 8; Allison v. Standard 
Air Lines, Inc., and Thomas v. American Air- 
ways, Inc., footnote 4; Smith v. Pacific Alaska 
Airways, Inc., 1 Avi. 685, 89 F. (2d) 253, 1937 
USAvR 115; Seaman v. Curtiss Flying Service, 
Inc., footnote 4; Johnson v. Hastern Air Lines, 
Inc., 2 Avi. 15,033, 177 F. (2d) 713; Madyck v. 
Shelley, 1 Avi. 748, 278 N. W. 110, 283 Mich. 
396, 1938 USAvR 79; Carroll v. United Air Lines, 
Inc. (DC Pa., June, 1950). 

73 Rochester Gas & Electric Company v. Dun- 
lop, 1 Avi. 468, 266 N. Y. S. 469, 1933. USAVR 
511. 


™% Morrison v. LeTourneau, footnote 49. 


% Deojay v. Lyford, 29 Atl. (2d) 111 (Me., 
1942). 


7% Cohn v. United Air Lines, Inc., footnote 46. 
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to warrant an allocation of responsibility for 
accident analysis purposes, much less for 
determining legal responsibility. And were 
it not for guessing by the analyst many 
more accidents would be labeled undeter- 
mined. Thus, the conclusion is inescapable 
that there is no basis in experience for a 
court to take judicial notice that airplane 
accidents do not occur without negligence 
of airline personnel. 


Numerous instances can be cited to prove 
airline accidents can happen without any 
negligence of airline personnel. An army 
transport was nearly destroyed when it flew 
into an unreported thunderstorm.” A fatigue 
fracture of the airframe may cause a fatal 
structural failure in flight which could not 
have been discovered by the most careful 
inspections.” A grain of dust, an insect or 
a bit of incipient ice in the pitot tube (used 
to show airspeed) may so mislead a pilot 
flying on instruments that he stalls the 
plane—reduces speed below minimum for 
flight—so that it crashes. We have also 
found that although the physical facts point 
to negligence the jury will sometimes exon- 
erate the pilot (if he survives) when they 
hear his story.” 


The rapid growth of aviation in a com- 
paratively short time has been accomplished 
by constant experimentation in an effort to 
produce bigger and better planes, and some 
accidents are a necessary incident of such 
growth and experimentation. The ingenuity 
of man is unable to foresee all accident 
possibilities, and, in spite of the greatest 
care in the construction of these airplanes, 
accidents are inevitable. However, in the 
light of the experience in aviation, a court 
should find it extremely difficult to conclude 
as a matter of law, or take judicial notice, 
that airplanes do not normally crash without 
negligence on the part of airline personnel. 


The plaintiff was not contributorily neg- 
ligent.—This is usually’not an important 
element in an airline passenger case as the 
passenger does not have access to the con- 
trols. However, when the passenger does 
have access to the controls, it is clear that 
the doctrine does not apply. (See foot- 
note 51.) 


The chief evidence of the cause is acces- 
sible to the defendant but inaccessible to 
the injured person.—We have seen that this 
underlying principle, upon which the doc- 





78 Accident report submitted to the Army Air 


Ferce. 
” Bratt v. Western Air Lines, Inc., footnote 8, 
for similar facts. 
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trine is founded, has given rise to two prac- 
tical requirements: The plaintiff must be 
unable to prove the negligence of the de- 
fendant, which has alreddy been discussed, 
and the defendant must be in a superior 
position to know the cause of the accident. 
Does an airline in fact have superior knowl- 
edge of the cause of a fatal crash? 


We know that an airline is subject to 
close regulation and supervision by the CAA 
and CAB—its very economic life is depend- 
ent on the CAB and every phase of its 
operations is rigidly controlled by regula- 
tions and inspections—and it is little won- 
der that the airline management is as 
mystified as the general public when one of 
its planes crashes with no survivors. After 
the accident a crew of CAB investigators 
move in, take over the investigation, and 
leave no stone unturned in their efforts to 
find the cause of the accident. The airline 
assists in this investigation but its employees 
who operated the aircraft are silenced by 
death—which is not usually true in acci- 
dents involving surface transportation—and 
it knows no more about the accident than 
the CAB investigators. When all of the 
evidence is assembled a public hearing is 
held at which it is presented, and the Board 
subsequently issues a report of its findings 
—thus, giving to one and all every bit of 
available information on the cause of the 
accident. How then can it be said that the 
airline has superior knowledge of the cause, 
of the accident or superior means of obtain- 
ing that knowledge? 


We might consider the effect the new 
rules of procedure, in the federal and some 
state courts, should have on the res ipsa 
doctrine. When the doctrine originated and 
until comparatively recent times, the plain- 
tiff had no means of learning what the de- 
fendant knew about the accident until he 
heard the defendant’s evidence in court. 
This has, of course, all changed now, as a 
plaintiff may, by astute use of the discovery 
tools at his disposal, “pick the brains” of 
the defendant, and be prepared to establish 
his prima-facie case on the defendant’s evi- 
dence if necessary. This condition alone 
would seem to obviate the felt necessity 
which brought res ipsa into being. 


The plaintiff must establish the physical 
act or thing that caused the injury.— Where 
a barrel falls from a building and injures a 
pedestrian, a wheel runs off a stage coach 





8° Johnson v. Western Air Express Corporation, 
footnote 4. 
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or a train is derailed by deranged tracks, 
it is evident that the plaintiff can show the 
physical act that caused his injury. It is 
also evident that the defendant’s servants 
in control of the instrumentality are in a 
superior position to know how the barrel 
fell, the wheel ran off or the tracks became 
deranged. However, when an aircraft crashes 
and all on board, or the crew and some 
passengers, perish, who can say that the 
crash, without more evidence, speaks of 
negligence? The plaintiff is then unable to 
say the tracks were deranged and the train 
was derailed, of an axle broke or a car 
wheel broke and caused the derailment, or 
both trains under the control of the defend- 
ant on defendant’s tracks collided, or a 
bridge, which the defendant used regularly, 
collapsed, or any one of many other sets of 
circumstances from which negligence may 
be inferred. Is this type of case then one 
for the application of res ipsa loquitur? 
True, the doctrine was created to relieve 
certain plaintiffs from proving the negligence 
of the defendant, in exceptional cases. But 
it does not permit a plaintiff simply to show 
his injury and say res ipsa loquitur. On the 
contrary, the rule is clear that the circum- 
stances surrounding the accident must speak 
of negligence, and surely the plaintiff must 
establish the physical act causing the crash 
in order to show circumstances speaking of 
negligence, or there is nothing shown from 
which reasonable men may infer negligence.” 


When a plaintiff shows: simply that an 
airplane crashed, and he is asked to show the 
physical act causing the crash so as to in- 
voke the doctrine, he may very well reply 
that this is impossible as he doesn’t know 
the thing which caused the crash. But, 
neither does the defendant in those cases 
where the plaintiff has made a diligent study 
of the facts. 


In some aviation cases evidence of the 
contributing causes, or background facts, of 
the occurrences have been given where the 
doctrine was applied, but in other cases the 
plaintiff has been allowed to show only 
the crash and no more.” So, we must con- 
clude that an airplane crash where no one 
knows the cause of the crash is quite dissimi- 
lar to the cases in which the doctrine was orig- 
inally applied, and the application to such 
a case represents a considerable stretching 
of the doctrine of res ipsa loquitur. 





The accident was caused by something 
beyond the control of the defendant (vis 
major or a third person).—When the de- 
fendant has proof that the negligence of a 
third person or an “act of God” was solely 
responsible for the accident, he can, of course, 
relieve himself from liability. It has been 
said that such proof prevents the application 
of res ipsa, but an examination of the cases 
reveals that the doctrine actually was ap- 
plied to establish a prima-facie case, but 
the defendant then relieved himself from 
liability by showing an absence of negligence 
on his part. The law is clear that any defend- 
ant may escape liability by such proof.” 


The cause rests on conjecture or is as 
reasonably attributable to other causes as 
to negligence.—The unanimity with which 
courts and juries have ultimately found for 
the defendant in aviation cases demonstrates 
that to them the cause of the accident was 
a matter of conjecture, as no one knew the 
cause of the accident. We thus find that 
although the doctrine may be applied to 
allow a plaintiff to get to the jury, the ulti- 
mate verdict of either court or jury will be 
that the doctrine of res ipsa loquitur does 
not apply to an aviation case, One court 
has said: “Judgments may not find a land- 
ing place in the field of conjecture alone.” “ 


In Herndon v. Gregory the court said: 
“The res ipsa loquitur doctrine is not appli- 
cable to this case. This accident may 
have been caused by one or more of a num- 
ber of reasons over which the owner and 
operator of the airplane had no control; 
and therefore if it be left in doubt what 
the cause of the accident was, or if it may 
be as well attributable to the Act of God or 
unknown causes as to negligence, there is 
no such presumption.” 


Applying Res Ipsa 
to Aviation Cases 


There are some twenty-four aviation cases 
in which res ipsa was considered either be- 
fore or during the trial or by the appellate 
court. In four cases the question of the 
application was decided on a demurrer to 
the plaintiff's complaint; in three cases the 
trial court decided the doctrine was not 
applicable at the conclusion of all the evi- 
dence; in eleven cases the application of 





*t Parker v. Granger, footnote 58; Thomas v. 
American Airways, footnote 4; Herndon v. 
Gregory, footnote 46; Wilson v. Colonial Air 
Transport Company, footnote 62. 
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82 Rhyne, work cited, footnote 4, pp. 127-130. 

83 Footnotes 4, 29 and 30. Also, Rhyne, work 
cited, footnote 4, pp. 142-146. 

8s Madyck v. Shelley, footnote 72. 
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the doctrine was left to the jury; and in five 
cases the appellate court found the doctrine 
was not applicable as a matter of law where 
the plaintiff had not properly invoked the 
doctrine during the trial.™ The only thing 
uniform about the decisions was the almost 
unanimous (twenty-two out of twenty-four) 
ultimate decision for the defendant. 


The facts in all of these cases were simi- 
lar in that the airplane crashed and was de- 
stroyed with a loss of all on board in almost 
every case. Some crashes occurred in the 
vicinity of the airport, some while in the 
pattern for landing or during the take-off, 
and others occurred in desolate country. 
Some occurred during known bad weather, 
such as icing, turbulence, fog and the like, 
and others occurred during fair weather. 
One crashed because of an engine failure, 
another crashed because of a structural fail- 
ure in flight, and still others stalled and 
crashed for no apparent reason.” 


The courts have given the following rea- 
sons for not applying the doctrine to avia- 
tion cases. The defendant did not have 
exclusive control of the aircraft; there is no 
common experience in aviation to warrant 
the application of the doctrine; there were 
other probable causes inconsistent with the 
negligence of the defendant; the plaintiff 
alleged specific negligence and is thus not 
entitled to the presumption; the plaintiff 
failed to show the defendant had superior 
knowledge of the cause of the accident; or 
the plaintiff failed to prove by a prepon- 
derance of the evidence the essential ele- 
ments for invoking the doctrine.” 


—As a Matter of Law 
(for the Court) 


There were two early passenger cases, 
not involving airlines, which held that res 
ipsa was not applicable to an aviation pas- 
senger case, on a demmprrer to plaintiff's 
complaint, as a matter of law.” One Meck. 
sion was written by a federal trial judge 
and the other by a state supreme court, and 
both revealed a careful consideration of all 
the authorities in reaching their decision. 
Moreover, the reasons given for their deci- 
sions are equally applicable to airline pas- 
senger cases, Therefore, if we accept these 
cases as authority, a complaint in an airline 
passenger case which relies on res ipsa is 
subject to demurrer. However, there are 





% Appendix 1. 

% Appendix 3. 

? Appendix 4. 

% Herndon v. Gregory and Cohn v, United 
Air Lines, Inc., footnote 46. 
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two comparatively recent (1948) airline pas- 
senger cases which reached diametrically 
opposite conclusions, and leave the question 
thus in doubt.” The Federal District Court 
of Maryland followed existing precedents 
but the Federal District Court of the District 
of Columbia reached a different conclusion. 
Perhaps, a critical examination of these two 
cases will best demonstrate the difference 
of judicial opinion on this question. 


An Eastern Airlines DC-4 crashed near 
Port Deposit, Maryland, on May 30, 1947, 
and all occupants were killed. An action 
was brought for the death of the plaintiff's 
decedent in the Federal District Court of 
Maryland, and the defendant’s demurrer to 
the complaint came on for hearing before 
Judge Coleman. 


A Capital (PCA) Airline DC-4 crashed 
into a mountain in West Virginia on June 
13, 1947, and all occupants on this plane, 
too, were killed in the crash. An action was 
brought for the death of the plaintiff’s dece- 
dents in the Federal District Court for the 
District of Columbia, and the defendant’s 
demurrer to the plaintiff's complaint came 
up for hearing before Judge Holtzoff. 


In the Eastern case the plaintiff admitted 
its inability to allege specific negligence and 
the defendant then moved to dismiss the 
complaint, thus raising the question of 
whether res ipsa was applicable. In the 
Capital case the plaintiff alleged general neg- 
ligence, indicating a reliance on res ipsa, and 
specific negligence in the same count. The 
defendant moved to strike that part of the 
complaint based on res ipsa. The court 
pointed out that the general and specific 
allegations of negligence should have been 
in separate counts, and, when so drawn, the 
defendant could, under the federal rules, 
test the plaintiff’s right to res thsa by a 
motion to dismiss the count alleging general 
negligence. However, the court decided to 
stretch the rules a bit and decide the ques- 
tion of the application of res ipsa even though 
the pleadings were not then in proper con- 
dition for such a decision. 

Judge Coleman found that Maryland law 
was applicable to the Eastern crash (both 
the lex fori and lex loci) and it “would clearly 
seem to repudiate the doctrine of res ipsa 
loquitur in relation to a case of this kind.” 
He cited with approval the case of Morrison 
v. LeTourneau, saying it “is not only con- 
sonant with what I find to be the law in 


8 Ortiz v. Eastern Air Lines, Inc., footnote 70: 
Smith v, Pennsylvania Central Air Lines, 2 Avi 
14,618, 76 F. Supp. 940 (DC D. C., 1948). 
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Maryland from the leading Maryland deci- 
sions which are cited in defendant’s brief, 
but I think it is likewise correct in view 
of the present state of commercial aviation.” 
However, the court refused to dismiss the 
plaintiff's complaint on the theory that a 
prima-facie case might be established at 
the trial. This inconsistency is, or course, 
difficult to reconcile. 


Judge Holtzoff concluded that the lex loci 
(West Virginia) should determine whether 
res ipsa was applicable, and he found no 
precedent there binding his decision. So, he 
then reviewed the existing aviation passen- 
ger cases and concluded that res ipsa should 
be applied to the case before him, and dis- 
missed the defendant’s motion to strike 
part of the plaintiff's complaint based on 
res ipsa. 

Judge Holtzoff’s decision is longer, and 
more clearly expounds the basis for his deci- 
sion and it thus is a good subject for critical 
examination, particularly as it departs from 
established precedents. The decision is im- 
pressive on superficial examination and the 
language is faintly suggestive of the late, 
great Judge Cardozo™ but the logic of The 
decision is not so persuasive nor compulsive 
as that found in a Cardozo decision. As a 
matter of fact, Judge Holtzoff got off toa 
bad start by confusing the difference be- 
tween substantive law as used in the ordi- 
nary conflict of law sense and as used under 
the decision of Erie Railway Company v. 
Tompkins, and thus looked to the law of West 
Virginia instead of the District of Columbia 
to see whether res ipsa was applicable.” 


He apparently based his decision on the 
fact that the doctrine is peculiarly suitable 
to common-carrier passenger cases, and he 
decided that the same principles governing 
the liability of railroads should apply to 
airlines. He summarily disposed of sugges- 


tions that air travel is more comparable to 
travel by sea than to railroads, that the 
defendant airline has no superior knowledge 
of the cause of the accident, that airplane 
crashes do occur without negligence, and 
that the elements of res ipsa may not be 
present in an airline case. He also over- 
looked the fact that the doctrine has not 
always been applied in railroad cases. In 
other words, he concluded that res tpsa 
should apply, and tailored his decision ac- 
cordingly, 


To support his statement that “The major- 
ity of reported cases have reached the con- 
clusion that the rule of res ipsa loquiiur is 
applicable to accidents occurring on _ air- 
planes operated as common carriers,” he 
cites only four American decisions, an Eng- 
lish trial court, and three Canadian deci- 
sions. However, in none of those cases did 
the court decide that res ipsa was applicable 
as a matter of law prior to the trial, which 
means that res ipsa was held applicable only 
after a full trial and a consideration of the 
facts in the case by the trial court. More- 
over, a review of the four United States 
cases reveals that one case involved a prop- 
erty damage claim (where an aircraft jumped 
its chocks and collided with another plane) ,” 
and that the three remaining passenger 
cases are weakened by a close examination. 
In one, the principal question on appeal 
was the proper method for proving a pilot’s 
license, and res ipsa was mentioned only in 
passing (in the last paragraph).” And the 
other two decisions have been at least 
modified by later decisions in the same jur- 
isdiction.™ The case from which he quotes 
merely held that the doctrine should apply 
to a mid-air collision without considering 
the question of dual controls, which was 
the basis for the Supreme Court of Cali- 
fornia denying the doctrine in the later case. 





* “Airplane lines vigorously compete with 
railroads and steamships. Those responsible 
for the remarkable and swift growth and de- 
velopment of aviation can justifiably boast of 
a superb record of unparalleled and rapid 
achievement and success. Accomplishment must 
be accompanied by responsibility.’’ 


"Tt is well established that res ipsa loquitur 
is a rule of evidence and not a substantive rule 
of law. 65 Corpus Juris Secundum, Negligence, 
Section 220 (3); Sweeney v. Hwing, 228 U. S. 
233, 240. So, in a conflict-of-law case the lex 
fori instead of the lex loci would normally be 
applied. However, the doctrine is considered 
substantive law within the rule laid down by 
Erie Railway Company v, Tompkins, so the 
federal court must look to the law of the state 
where it is sitting. Guaranty Trust Company 
v. York, 326 U. S. 99 (1945); Cities Service 
Company v. Dunlop, 308 U. S. 208; Kloxon 
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Company v. Stentor Company, 313 U. S. 487; 
Palmer v. Hoffman, 318 U. S. 109; Morgan, 
“Choice of Law Governing Proof,’’ 58 Harvard 
Law Review 153, 155-158 (1944). A recent case 
(Johnson v. Eastern Air Lines, Inc., footnote 72) 
sidestepped this question neatly, saying, ‘‘In 
view of this similarity we need not go into 
the question as to whether South Caro- 
lina or New York law—or perhaps more spe- 
cifically, the New York conception, if any, of 
South Carolina law—controls.”’ 

% Genero v. Ewing, 1 Avi. 499, 28 Pac. (2d) 
116, 176 Wash. 78. 

% Smith v. Pacific Alaska Airways, Inc., foot- 
note 72. 

*% Smith v. O’Donnell, 1 Avi, 358, 215 Cal. 
714, 719 (1931), modified by Parker v. Granger, 
footnote 58. Seaman v. Curtiss Flying Service, 
Inc., footnote 4, modified by Goodheart v. Amer- 
ican Airlines, footnote 8. 
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The judge cited a number of aviation 
cases in which res ipsa was denied, but 
brushed them aside as noncommon-carrier 


cases. However, three of the seven cases 
cited (not one, as stated) were common- 
* Moreover, the judge failed 
to point out any reason for a distinction 


Carrier cases. 


between common-carrier and noncommon- 
carrier cases in the application of the doc- 
trine. The better rule seems to be that the 
doctrine applies, when the elements war- 
ranting its application are present, regard- 
less of the relation of the parties.” 


A case note discussing the decision has 
criticized the court’s rejection of the analogy 
between air travel and ocean travel because 
of the special nature of admiralty law and 
the solicitude of maritime law for shipping 
interests. The writer points out that air 
travel is in fact much closer to shipping 
than to rail carriers, saying: “the loss of a 
single plane, like that of a ship, commonly 
represents a substantial portion cf the car- 
rier’s transport equipment, which is not true 
for rail carriers in case of the loss of part 
of a train. Conditions affecting aviation 
often resemble those operative in shipping 
and are quite different from those affecting 
rail carriers. In the formative years of 
admiralty law ships were subject to weather 
hazards similar to those now affecting 
planes, to which other carriers are relatively 
immune. Also, major accidents in the air 
as well as on water often leave no surviv ors 
and result in complete destruction of the 
plane or ship, making it doubly difficult, if 
not impossible, for the defendant to prove 
that he has exercised the highest degree of 
care, Railroads, on the other hand, usually 
experience little difficulty in showing the 
causal intervention of forces beyond their 
control, as they can secure evidence from 
survivors and/or the wreckage itself. Fin- 
ally, planes resemble ships in their accepted 
disregard for political boundaries and are 
therefore subjected to extensive federal and 
international regulation. Compliance with 
such regulation narrows the field of the car- 


%® Wilson v. Colonial Air Transport, Inc., foot- 
note 62; Boulineaux v. City of Knowville and 
Smith v. Whitely, footnote 69. 


*® Footnote 28. 
“Res Ipsa Loquitur in Airline Accidents,”’ 
16 University of Chicago Law Review 365. 


* Smith v. O’Donnell, footnote 94. The appel- 
late court says the jury was instructed to apply 
res ipsa. It also reversed the decision because 
the trial court failed to instruct the jury to 
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rier’s possible negligence as compared to 
that of carriers not so regulated.” ™ 


These decisions of the trial courts in the 
Smith and Ortiz cases illustrate well the 
thinking of judges concerning the applica- 
tion of the doctrine as a matter of law 
They either think the doctrine should or 
should not apply, depending on their indi- 
vidual approach to the problem, without 
fully grasping the basis for applying the 
doctrine or its application to aviation. This 
has in turn confused and confounded the 
lawyers, and no one knows whether a com- 
plaint in an airline passenger case relying 
on res ipsa is subject to a general demurrer. 
However, with the present tendency to give 
the plaintiff a day in ‘court regardless of 
the merits of his case or how it is presented, 
it will be a lucky lawyer indeed who gets 
such a motion to dismiss sustained. 


—As a Matter of Fact 
(for the Jury) 


Having considered whether res ipsa should 
bgapplied to aviation cases as a class, with- 
out distinguishing the facts in each case, 
as a matter of law—the issue raised by a 
demurrer to the plaintiff's complaint—we 
now turn to a consideration of this question 
as a matter of fact for the jury. And, we 
find that of the eighteen aviation passenger 
cases tried on the theory of res tpsa, eleven 
were submitted to the jury and in all but 
one case™ the decision respecting the appli- 
cation of res ipsa was left to the jury. This 
case, where the jury found for the plaintiff, 
was reversed by the Supreme Court because 
of other erroneous instructions in the trial 
court’s charge to the jury. Two thirds of 
the jury verdicts for the defendant were 
either affirmed or not appealed, and only one 
case was reversed because the instruction 
on res ipsa was erroneous.” Thus, the unan- 
imity with which juries have found for 
the airline defendant might lead one to be- 
lieve that the trial judge’s charges were 
weighted in favor of the defendant, but an 
examination of the instructions in five cases 


exonerate the defendant if they found the pilot 
of the other plane was solely responsible for 
the accident. 


® Goodheart v. American Airlines, footnote 8 
(res ipsa held not applicable when specific 
negligence is alleged). The other two cases 
were reversed on other grounds. Smith v 
O’Donnell, footnote 94, and Smith v. Pacific 
Alaska Airways, Inc., footnote 72, on proper 
method for proving pilot’s license. 


IL J— December, 1950 






to 


ut 
he 
11S 
he 
n- 
ng 
er. 
ve 
of 
d, 


ld 
th- 





ave 


XUM 


(which are available) shows this is not 
true2” Let’s examine those instructions. 


The Stoll and Seaman cases arose out of 
an accident when an airplane approaching 
Roosevelt Field, New York, for a landing 
crashed, with the death of all on board. 
There was evidence of turbulent air over 
the motor parkway over which the aircraft 
passed on its final approach, which appar- 
ently caused or contributed to the accident. 
The plaintiff contended the pilot was negli- 
gent in the operation of the plane, and the 
defendant contended the accident was un- 
avoidable. 

Both cases were submitted to the jury, 
over the defendant’s objections, on two 
theories: one was that the plaintiff had al- 
leged and proved the negligence of the 
defendant, and the other was that res ipsa 
should apply but only if the jury found that 
the plaintiff failed to prove his allegations 
of negligence. This procedure has been sub- 
sequently disapproved by a New York ap- 
pellate court.” 


In one case the court mentioned the two 
original requirements—exclusive control and 
the fact that such accidents don’t ordinarily 
occur without negligence. But in the other 
case the judge simply said that the fact that 
a plane in the control of the defendant falls 
requires him to come forward with an ex- 
planation of the fall. 


The judge’s instruction in Thomas wv. 
American Airways, where a plane crashed in 
a mountain pass due to bad: weather, is one 
of the most comprehensive this writer has 
seen. He touched on the two basic elements 
of the doctrine; explained that the doctrine 
rests on the supposed superior knowledge 
of the defendant as to the cause of the ac- 
cident; and said liability could not attach 
when the precise cause of the accident on 
the whole evidence was left to conjecture. 

In Goodheart v. American Airlines, where 
the plane crashed into the mountains some 
distance from its regular course, the court 
did not mention the words res ipsa loquitur, 
nor explain the basis for the doctrine. It 
simply said that in a case such as this, “which 
cannot reasonably be accounted for except 
on a basis of negligence, the defendant is 
called upon to explain the accident, and in 
the absence of an explanation consistent 
with the exercise of due care, the jury may 
find the defendant negligent.” 


10 Seaman v. Curtiss Flying Service, Inc., foot- 
note 4; Stoll v. Curtiss Flying Service Inc., 
footnote 8; Goodheart v. American Airlines, Inc., 
footnote 8; Thomas v. American Airways, 
Inc., footnote 4; Bratt v. Western Air Lines, 
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The Bratt v. Western Airline case (two 
trials resulting in verdicts for defendant) 
arose out of the crash of a plane following 
a structural failure in flight. The cause of 
this failure was not known. On the first 
trial the trial judge failed to mention the 
element of “ordinary experience,” but he 
rectified this mistake on the second trial. 
However, his explanation of the doctrine 
left much to be desired. 


In Johnson v. Eastern Airlines, the trial 
judge did not mention the doctrine by name 
(apparently in deference to South Carolina 
law which gets the same result without 
calling it res ipsa), but said the plaintiff 
might show, in the absence of direct evi- 
dence, circumstances which justify the infer- 
ence that death was caused by negligence. 
However, he did not adequately explain 
what those circumstances were. He also 
said that such circumstances should be ex- 
amined in the light of ordinary experience 
and a conclusion deduced as to whether the 
defendant was negligent. He said that the 
fact that a passenger is killed in an airplane 
crash may warrant, but does not compel, 
an inference of negligence, and cautioned 
the jury that only logical, not speculative 
or conjectural conclusions, should be drawn 
from the facts presented to them. 


In each of the above cases the trial court 
made it clear that the plaintiff had the 
burden of proving negligence by a prepon- 
derance of the evidence, and the ultimate 
burden of persuasion remained with the 
plaintiff despite the application of this doc- 
trine. However, in a most recent case™ in 
which an argument for a new trial is still 
pending, the court said, in speaking of the 
presumption of negligence arising from an 
airplane accident: “The presumption is limited, 
however, to cases where the exact cause of 
the accident does not appear and is not 
known, but has some connection with the 

instrumentalities of transportation or 
the method of operating them. It does not 
arise from the mere fact of injury, but from 
the cause of the injury and the circum- 
stances attending it. The plaintiff must there- 
fore prove facts and circumstances from 
which a connection between the accident 
and injury [he must have meant negligence ] 
may reasonably be inferred; and if the plain- 
tiff succeeds in so proving, the burden is 


then on the defendant to show by a pre- 





Inc., footnote 8; Johnson v. Eastern Air 


Lines, Inc., footnote 72. 
1 Goodheart v. American Airlines, footnote 8. 
18 Carroll v. United Air Lines, footnote 72. 
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ponderance of the evidence that the accident 
occurred notwithstanding the exercise of the 


highest degree of care and diligence.”™ It 


is hard to understand how a jury found for 
the carrier under such an instruction as to 
the law. Moreover, the law stated elsewhere 
in the charge is open to question, but this 
is not an appropriate time to discuss it. 


—As a Matter of Fact and Law 
(for the Court) 


In two cases the trial court ruled during 
the course of the trial, after considering 
the evidence, that res ipsa was not appli- 
cable as a matter of law. One case was 
affirmed on appeal, and the other was not 
appealed. In the Wilson case the airplane 
crashed into the water adjoining the airport, 
following an engine failure on take-off, and 
the trial court found that there was no evi- 
dence of negligence. The Supreme Court of 
Massachusetts affirmed the decision on the 
ground that there was no common knowl- 
edge as to aviation so as to warrant the 
application of res ipsa loquitur. And, in the 
Foote case, the trial court refused to charge 
the jury on res ipsa where the plaintiff at- 
tempted to prove negligence of the airline 
in the operation of its aircraft so as to 
cause it to crash. Also, in Madyck v. Shelley, 
where the trial court found for the plaintiff, 
the appellate court reversed the decision and 
gave judgment for the defendant because 
there were dual controls in the airplane. 


Where the plaintiff alleged and attempted 
to prove negligence in five aviation passen- 
ger cases and the jury found for the de- 
fendant in each case, the plaintiff appealed 
and apparently assigned as one error the 
trial court’s failure to instruct the jury on 
the application of res ipsa’® In each case 
the appellate court accorded little attention 
to this contention. In Johnson v. Western 
Air Express, the court simply stated that the 
plaintiff had not based his case on res ipsa 
during the trial, and it was too late to ask 
for it then. The court said in the Smith 
case that the doctrine did not apply where 
the cause of the crash was not shown, be- 
cause any number of causes, including causes 
over which the pilot had no control, may have 
been responsible for the accident; and in the 
Budgett case res ipsa was denied because dual 
controls were in the airplane and available 





8 Italics supplied by this writer. 


1% Wilson v. Colonial Air Transport, Inc., 
footnote 62; Foote v. Northwest Airways Inc., 
footnote 3. 
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to the passenger. In the Boulineaux case the 
court said it was common knowledge that 
airplanes could stall and fall without negli- 
gence on the part of the pilot. And, the Mor- 
rison case held res ipsa was not applicable, as 
such accidents (a crash in the mountains in 
bad weather) could happen to the most skill- 
ful pilot in any type of airplane. These com- 
ments illustrate the thinking of a number 
of appellate courts respecting the applica- 
tion of the doctrine to aviation cases. 


Conclusion 


After this exhaustive review of the cases, 
aviation and otherwise, pertaining to res ipsa 
loquitur, we revert back to our original ques 
tion: Does res ipsa loquitur apply to an airline 
passenger case? And, we should be able to 
draw some reasonable conclusions at this. point 


Some courts have said that res ipsa should 
not apply to an aviation passenger case as 
a matter of law prior to trial (the one con- 
trary opinion by a trial court being subject 
to serious question); others have submitted 
the question of application to the jury after 
instructing it (after a fashion) on the rules 
for applying the doctrine (the juries almost 
always finding for the defendant); and still 
other trial courts have concluded after hear- 
ing all the evidence that the doctrine did not 
apply. The appellate courts have also shared 
this sentiment that res ipsa does not apply to 
airline passenger cases. Thus, we find the 
preponderance of existing judicial opinion 
is that res ipsa loquitur should not apply in 
an airline passenger case. 


A review of the aviation passenger cases 
reveals that in most cases the plaintiff has 
alleged some negligent act of the defendant 
in the operation of the airplane. Many of 
these plaintiffs made no effort to invoke res 
ipsa loquitur and others simply used the doc- 
trine to bolster their case, either in the trial 
or appellate court. So, it can hardly be said 
that every airline passenger will be unable 
to establish a case without the benefit of the 
doctrine. This is particularly true today 
when better communications and investiga- 
tive techniques produce more facts about 
how the accident happened, and this infor 
mation is available to the plaintiff both through 
the CAB report and the liberal discovery 
rules. However, we all recognize the fact 
that in some airline cases the plaintiff is 


185 Johnson v. Western Air Express Corpora 
tion, footnote 4; Boulineaux v. City of Knoxville 
and Smith v. Whitely, footnote 69; and Morrison 
v, LeTourneau, footnote 49; Budgett v. Soo Sky 
Ways, Inc., footnote 62. 
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unable to allege, much less prove, specific 
negligence, and he may be entitled to the 
doctrine. Therefore, we must conclude that 
the doctrine should be applied to some, but 
not all, airline passenger cases. 


In the early cases the court considered the 
evidence of the plaintiff to see if he had 
either proved the defendant’s negligence or 
had established a basis for applying res ipsa. 
Subsequently, the lawyers raised this ques- 
tion by a demurrer to the plaintiff's com- 
plaint prior to trial. Also, the courts began 
to “pass the buck” to the jury to decide 
whether the doctrine should apply, and all 
too often the judge’s explanation of the doc- 
trine indicated that he did not fully grasp its 
limitations and implications himself, and cer- 
tainly did not explain the doctrine so lay- 
men could understand it. So, it is little 
wonder that the juries returned all kinds of 
verdicts and the confusion became intensified. 


There is much judicial opinion to the 
effect that res ipsa is not applicable to an 
aviation passenger case as a matter of law, 
many of these decisions being written when 
aviation was in its infancy, but the writer 
suggests that it would be better to consider 
the application of the doctrine in the light 
of the facts of the particular accident. When 
the rules limiting the application of the doc- 
trine are applied to the evidence produced 
by the plaintiff to establish (by a prepon- 
derance of the evidence) that the doctrine 
should apply, then the trial court should be 
in a better position to say whether the doc- 
trine should apply. Where it is clear that 
the plaintiff has not proved the facts war- 
ranting the doctrine, then the court should 
so hold and direct a verdict for the defend- 
ant. However, if the evidence of the plaintiff 
furnishes some proof, although doubtful, 
that the facts warranting the doctrine are 
present, then these questions should be left 
for the jury to answer in deciding whether 
res ipsa should apply and raise an inference 
of negligence against the defendant as a 
preliminary matter prior to considering the 
question of the defendant’s negligence 


The suggested procedure would work as 
follows: 


(1) A plaintiff's complaint containing gen- 
eral allegations of negligence, indicating a 
reliance on res ipsa, would not be subject to 
demurrer. However, if the complaint also 
contained specific allegations of negligence, 
then a demurrer would be proper because 
then res ipsa should not apply. In other words, 
a plaintiff’s attorney would have to elect res 
ipsa (being unable to prove specific negli- 
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gence) before he brought his action, but the 
court would hear the plaintiff's evidence before 
deciding whether the doctrine should apply. 


(2) A plaintiff relying on res ipsa (being 
unable to prove specific negligence of the 
defendant) would show the circumstances 
of the accident and thus attempt to estab- 
lish: (a) the physical act or thing that caused 
the injury, (b) the aircraft was in the ex- 
clusive control of the defendant, (c) the 
accident would not ordinarily happen with- 
out some negligent act by the defendant, 
and (d) the defendant is in a superior po 
sition to know the cause of the accident. 


(3) If the court found that the plaintiff 
had proved by a preponderance of the evi 
dence the above requirements for invoking 
the doctrine, he would instruct the jury that 
the plaintiff had established a prima-facie 
case and was entitled to an inference of neg- 
ligence under res ipsa. However, if the plain- 
tiff failed to establish each of the requirements 
for applying res tpsa, he should direct a ver- 
dict for the defendant. Moreover, if the 
plaintiff's evidence showed the accident was 
caused by someone other than the defend- 
ant, vis major, or the cause was a matter of 
conjecture, then he should also direct a ver- 
dict for the defendant 


(4) In those cases where the evidence of 
the plaintiff showed the elements of res ipsa 
might be present, but the facts were not 
clear, then the judge should instruct the 
jury that res tpsa would establish an infer- 
ence of negligence only if they found the 
evidence preponderated in favor of the plain- 
tiff on these doubtful points. 


(5) When the plaintiff has established a 
prima-facie case (which will withstand a mo- 
tion for a directed verdict), the defendant 
must then produce his evidence. This evi- 
dence must (a) show that all or some of the 
requirements for invoking res ipsa are not 
present, (b) prove due care was used in the 
operation of the aircraft, and (c) if possible, 
show the precise cause of the accident for 
which the defendant is not legally respon- 
sible. He might also prove that the cause of 
the accident is a matter of pure conjecture, 
that there are other reasonable or probable 
causes from which no negligence may be 
inferred, or that there is no common expe- 
rience from which negligence in this case 
can be inferred. 


(6) Some courts would hold that the mere 
introduction of rebuttal material would make 
the case one for the judge, but in others the 
weight of the evidence is for the jury. How- 
ever, in either case where the defendant has 
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produced convincing evidence of no negli- 
gence and the plaintiff has not rebutted it, 
the case would seem to warrant a directed 
verdict for the defendant. 


(7) Where the case is finally submitted to 
the jury, to find only whether the defendant 
was negligent or also if the facts warranting 
the inference were proved, it is all-important 
that they receive full and accurate instruc- 
tions from the trial court. The court’s edu- 
cation is, of course, the job of the lawyers. 








We must certainly conclude from this re- 
view of the authorities that res ipsa loquitur 
does not automatically apply to establish 
negligence of the defendant in every airline 
passenger case simply because an airplane 
crashes. The plaintiff seeking the benefits of 
the doctrine must justify its application to 
his case, and whether the doctrine is appli- 
cablé to any given case must ultimately de- 
pend on the facts of that particular accident. 

[The End] 


APPENDIX 1 
AVIATION PASSENGER CASES INVOLVING RES IPSA LOQUITUR* 


Decision of 
Trial Court 


Jury instructed on res ipsa. 
Verdict for defendant. 


The Case 


+( 1) Parker v. Granger, 
1 Avi. 590, 4 Cal. (2d) 
668. 


*(2) Thomas v. American 
Airways, Inc., 1 Avi. 
566, 1935 USAvR 102. 


*(3) Smith v. O’Donnell, 
1 Avi. 358, 12 Pac. 
(2d) 933, 215 Cal. 714, 
719. 


*(4) Smith v. Pacific Alaska 
Airways, Inc., 1 Avi. 
685, 89 F. (2d) 253. 


*(5) Stoll v. Curtiss Flying 
Service, Inc., 257 
N. Y. S. 1010, 1930 
USAvR 148. 


*(6) Seaman v. Curtiss Fly- 


ing Service, Inc., 1931 
USAvR 229. 


Jury 


*(7) Goodheart v. American 
Airlines, 1 Avi. 732, 
252 App. Div. 660. 


Trial Court Instructed Jury on Res Ipsa 


Jury instructed on res ipsa. 
Verdict for defendant. 


Jury instructed on res ipsa. 
Verdict for plaintiff. 


Jury instructed on res ipsa. 
Verdict for defendant. 


Jury instructed on res ipsa. 
Verdict for defendant. 


instructed on res 
Verdict for defendant. 


Plaintiff alleged specific neg- 
ligence and res ipsa. 
instructed on res ipsa. Ver- 


Decisionof 
Appellate Court 


Affirmed. Res ipsa not appli- 
cable as matter of law. No 
exclusive control by de- 
fendant here. 

No appeal. 


Reversed on other grounds 
Held res ipsa applicable. 


Reversed on other grounds. 
Res ipsa applicable. 


No appeal. 


No appeal. 


ipsa. 


Res ipsa not applicable when 
specific negligence alleged 


Jury 
Reversed. 


dict for defendant. 


Bratt v. Western Air 
Lines, Inc., 2 Avi. 
14,174, 155 F. (2d) 850. 


*(9) Allison v. Standard Air 
Lines, 1 Avi. 462, 65 
F. (2d) 668; 1933 
USAvR 92. 


*(8) 


trials). 


*(10) Johnson v. Eastern Air 
Lines, Inc., 2 Avi. 
15,033, 177 F. (2d) 
713. 

*(11) Carroll v. United Air 


Lines, Inc., (DC Pa., 
June, 1950) 





* Common-carrier cases. 





Jury instructed on res ipsa. 
Verdict for defendant (both 


Jury instructed on res ipsa. 


Verdict for defendant. 


Jury instructed on res ipsa. 
Verdict for defendant. 


Jury instructed on res tpsa. 
Verdict for defendant. 


Affirmed verdict of second 


trial. 


Application of res tpsa ig- 
nored by appellate court, 
but held it is not a pre- 
sumption of negligence 
which is evidence. 

Affirmed. 


Pending. 
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The Case 


(1) Herndon v. Gregory, 
1 Avi. 572, 190 Ark. 
702. 


(2) Cohn v. United Air 
Lines, 1 Avi. 672, 17 
F. Supp. 865 (DC 
Wyo., 1937). 


*(3) Ortiz v. Eastern Air 
Lines, 2 Avi. 14,798, 
(DC Md., 1948). 


*(4) Smith v. Pennsylvania- 
Central Air Lines, 2 
Avi. 14,618, 76 F 
Supp. 940. 


Decision of 
Trial Court 


Sustained demurrer to com- 
plaint and dismissed the 
action. Res ipsa not appli- 
cable. 


Sustained demurrer to com- 
plaint and dismissed the 


action. Res ipsa not appli- 
cable. 


Demurrer to complaint sus- 
tained. Res ipsa not appli- 
cable. 


Demurrer to complaint dis- 
missed. Res ipsa applicable. 





Application of Res Ipsa Decided on Demurrer to Plaintiff’s Complaint 


Decision of 
Appellate Court 


Affirmed. Res ipsa not appli- 
cable to aviation for lack 
of experience. Dissent. 


No appeal. 
No appeal. 


No appeal (settled before 
trial). 


Trial Court Concluded Res Ipsa Was Not Applicable at Conclusion of Evidence 


*(1) Wilson v. Colonial Air 
Transport, Inc., 1 Avi. 
334, 278 Mass. 420. 


*(2) Foote v. Northwest 
Airways, Inc., 1931 
USAvR 66. 


*(3) Towle v. Phillips, 
1 Avi. 1086, 180 Tenn. 
121. 


Court held res ipsa not appli- 
cable. Verdict for defend- 
ant. 


Res ipsa instruction refused. 
Verdict for plaintiff. 


Plaintiff alleged specific neg- 
ligence and res ipsa. Court 
held res ipsa not applicable. 
Verdict for defendant. 


Affirmed. No common know!l- 
edge as to aviation 


No appeal. 


Affirmed. No exclusive con- 
trol and no common knowl- 
edge as to aviation. 


Res Ipsa Was Not Properly Invoked at Trial. Appellate 
Court Held It Was Inapplicable 





*(1) Johnson v. Western Air 
Express Corporation, 

1 Avi. 976, 114 Pac. 
(2d) 688. 


*(2) Boulineaux v. City of 
Knoxville, 1 Avi. 600, 
20 Tenn. App. 404. 


(3) Budgett v. Soo Sky 
Ways, Inc., 1 Avi. 612, 
64S. D. 243. 


(4) Smith v. Whitely, 
1 Avi. 1116, 223 N. C. 
534. 


(5) Morrison v. LeTour- 
neau, 1 Avi. 1114, 138 
F, (2d) 339. 





* Common-carrier cases. 


Airline Passenger Litigation 


Plaintiff alleged specific acts 
of negligence and did not 
rely on res ipsa. Verdict 
for defendant. 


Plaintiff relied on allegations 
and proof of negligence. 
No res ipsa. Verdict for 
defendant. 


Trial court set aside jury 
verdict for plaintiff. 


Res ipsa not alleged. Non- 
suit. 


Not clear from record. 


Affirmed. Res ipsa not appli- 
cable where plaintiff al- 
leges and attempts to prove 
specific negligence. 


Affirmed. Res ipsa not appli- 
cable. No such common 
knowledge as to aviation. 


Affirmed. Defendant’s neg 
ligence was speculative with 
dual controls in aircraft. 


Affirmed. Res ipsa not appli- 
cable as other than defend- 
ant’s negligence indicated. 


Res ipsa not applicable be- 
cause of dual controls and 
lack of exclusive control 
by defendant. 





The Case 
(1) Madyck v. Shelley, 


1 Avi. 748, 283 Mich. 
396. 


Other Cases 





Decision of 

Trial Court 

Action for death of guest. 

Court without jury gave 
verdict to plaintiff. 








Decision of ‘ 
Appellate Court 


Reversed. With pilot and 
passenger dead, and dual 
controls, no preponderance 
of evidence of defendant’s 






fault. Res ipsa not dis- 
cussed. 
Canadian and English Cases 
*(1) Galerv. Wings, Ltd., Jury instructed on res ipsa. Affirmed. 
1 Avi. 778, 47 Man. Verdict for defendant. 
Rep. 281. 
*(2) Mysted v. Wings, Ltd., Jury instructed on res tpsa. Affirmed. 
1 Avi. 1036, 51 Man. Verdict for plaintiff. 
Rep. 63. 
(3) McInnerney v. Mc- Jury instructed on res ipsa. No appeal. 
Dougall, 1 Avi., 718, 47 Verdict for plaintiff. 
Man. Rep. 119. 
*(4) Malone v. Trans Can- Jury instructed on res ipsa. Affirmed. 
ada, 1 Avi. 1028, 3 Verdict for plaintiff. 
D. L. R. 369. 
(5) Fosbrook v. Hobbs, Jury instructed on res ipsa. No appeal 


1 Avi. 663, 1 All Eng. 
L. R. 108. 


* Common-carrier cases 


Verdict for plaintiff. 


CAB REPORTS ON “ACCIDENTS IN UNITED STATES SCHEDULED 
ATR CARRIER PASSENGER OPERATIONS” 
Issued October 1, 1948, and June, 1949 
Primary Cause of Accidents 
1946 
30 
18 (60%) 


1947 
32 
11 (30.6%) 


1948 
53 
19 (35.8%) 


Total Accidents 
Pilot Error 
Other Personnel 
Power Plant 
Landing Gear 
Weather 

Airport Terrairf 
Miscellaneous 
Undetermined 
Airframe Failure 
Equipment and Accessories 


—nNo+fr fe 
ee WnNhhe 
—rM— dO Ww COOAr 


In the years 1927, 1928 and 1929 one author 
found that 21 per cent of aviation accidents 
were due to causes for which the operator 
could not be blamed, and of the remaining 
79 per cent of the accidents, 24 per cent 
were due to power plant and structural de- 
fects, which could not have been discovered 


that only 54 per cent of the accidents were 
attributable to personnel and suggested that 
air transportation had not reached the stage 
of perfection where planes did not crash 
without negligence of the company or its 
employees. This reasoning seems equally 
valid today. 


by rigid inspections. He thus concluded 
Allen, “Transportation by Air and the Doctrine of Res I psa Loquitur,” 
16 American Bar Association Journal 455. 
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APPENDIX 3 


THE FACTS IN AVIATION PASSENGER CASES 
INVOLVING RES IPSA* 


Application Decided on Demurrer to Complaint 


Herndon v. Gregory: En route from 
Augusta, Arkansas, to St. Louis, Mis- 
souri, the aircraft fell to the ground 
and was destroyed by fire. All four 
passengers were instantly killed. 


Cohn v. United Air Lines: A United 
Airlines aircraft crashed while on a 
test flight, killing all occupants. 


Smith v. Pennsylvania Central Air Lines: 
A Capital airliner crashed into a moun- 
tain while en route from Pittsburgh to 
Washington, D. C., after the pilot had 


(4) 


been cleared for visual flight rule de- 
scent by Air Traffic Control. There 
was some evidence of turbulence in the 
area where the crash occurred. All 
occupants were killed. 


Ortiz v. Eastern Air Lines, Inc.: An 
Eastern airliner crashed near Port De- 
posit, Maryland, after a sudden loss of 
control, for reasons unknown, resulting in 
a dive to the ground, with the death 
of all on board. 


Jury Instructed on Res Ipsa 


Parker v. Granger: Mid-air collision. 
Two airplanes, operated by the defend- 
ant, collided, while carrying camera- 
men filming a parachute jump, with 
fatal injuries to all. 


Thomas v. American 
American airliner crashed near Yucapia 
Pass, California, in a dense fog, which 
the defendant contended was suddenly 
and unexpectedly encountered, and all 
occupants were killed 


d lirways: An 


Smith v. O’Donnell: Mid-air collision 
Two aircraft collided while approach- 
for landing. A com- 
Ebrite v. Crawford. 
Fatal injuries to all. 


ing the airport 


panion case to 


Smith v. Pacific Alaska Airways, Inc.: 
No facts were stated in the opinion of 


the appellate court. A death case. 


Stoll v. Curtiss Flying Service, Inc 


(See Seaman case). 


Seaman v. Curtiss Flying Service, Inc.: 
The aircraft crashed while on the final 
approach for a landing, and the de- 
fendant that 
turbulence caused the pilot to lose con- 


contended unexpected 


trol, resulting in the crash. All were 
killed. 


* For location of cases see Appendix 1. 


Airline Passenger Litigation 


(7) 


(8) 


(9) 


(10) 


(11) 


(12) 


Goodheart v. American Airlines: The 
aircraft crashed in the mountains sev- 
eral miles from its normal course of 
flight, and all occupants were killed. 


Johnson v. Eastern Air Lines: Aircraft 
requested permission for landing, in- 
dicating an emergency, and the air- 
craft crashed while en route to the 
field, killing all on board. 


Bratt v. Western Air Lines (two trials) : 
Aircraft crashed following structural 
failure in flight, and only one passenger 
survived 


Carroll v. United Air Lines: Aircraft 
crashed into mountain on a clear day, 
after following a rather unusual pat- 
according to witnesses on the 
There was also evidence that 


tern 
ground. 
the crew may have been overcome by 
fumes in the cockpit prior to the crash. 
All were lost. 


Allison v. Standard Air Lines: Aircraft 
crashed into mountains while navigat- 
ing several miles off its regular course 
in a fog. Everyone was killed 


Madyck v. Shelley: An aircraft with 
dual controls in it crashed in the vicinity 
of the airport. All of the occupants 
were killed, 








Trial Court Held Res Ipsa Not Applicable at the Conclusion of Evidence 


(1) Wilson v. Colonial Air Transport: Air- 


craft crashed during take-off following 
the failure of one engine, resulting in 
only injuries to passengers and crew. 


) Towle v. Phillips: Aircraft circled air- 
port and then climbed, stalled and 
crashed, killing pilot and passenger. 


(3) 


Foote v. Northwest Airways, Inc.: Air- 
craft crashed into a bluff during take-off 
from the airport, with serious injuries 
to passengers. 


Appellate Court Held Res Ipsa Not Applicable. The Decisions Indicate the Doctrine 
Was Not Properly Invoked by Plaintiff During Trial 


(1 


(1) Lack of 


) Johnson v. Western Air Express Cor- 
poration: Aircraft crashed into a moun- 


tain about three miles east of course 


One passenger was injured and the 
other fatally injured. 





. ; , (3) Budgett v. Soo Sky Ways, Inc.: Air- 
while making an instrument let-down craft stalled and crashed while in normal 
to the airport. Icing conditions and flight. Pilot and passenger were fatally 
turbulence existed at the time of the injured. 
acci . The pi and some passen- ° ‘ i 
— dent Py ; pilot and some passe (4) Smith v. Whitely: The facts are not 
silat adam stated in the decision. 

) Boulineaux v. City of Knoxville: Air- (5) Morrison v. LeTourneau: Aircraft 
craft crashed into gully shortly follow- crashed in mountain area at which 
ing take-off from the airport. There time low-hanging clouds and turbu- 
was evidence that the engine was not lence existed in area, and pilot and 
running smoothly prior to the crash. passenger received fatal injuries. 

APPENDIX 4 


REASONS WHY RES IPSA DOES NOT APPLY TO 
AVIATION PASSENGER CASES 


(with cases supporting each reason)* 


Exclusive Control: 

Parker v. Granger; Budgett v. Soo Sky 
Ways, Inc.; Towle v. Phillips; Morrison 
v. LeTourneau. 


(2) Lack of Common Knowledge in Avia- 


(3 


tion: 
Wilson v. Colonial Air Transport, Inc.,; 
Herndon v. Gregory; Cohn v. United 
Air Lines; Thomas v. American Air- 
wavs, Inc.; Smith v. Whitely; Bouli- 
neaux v. City of Knoxville; Towle v 
Phillips. 


) Probable Causes Inconsistent with Negli- 
gence of Defendant: 

Cohn v. United Air Lines; Herndon v. 
Gregory; Wilson v. Colonial Air Trans- 
port, Inc.; Morrison v. LeTourneau; 
Smith v. Whitely; Seaman v. Curtiss 
Flying Service, Inc.; Brandt v. Eastern 
Airlines. 





* For location of cases see Appendix 1. 
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(4) 


(5) 


(6) 


Specific Acts of Negligence Alleged 
Johnson v. Western Air Express Corpo 
ration; Goodheart v. American Airlines. 


Plaintiff Must Prove Essentials of Dox 
trine by a Preponderance of Evidence 
Thomas v. American Airways, Inc.; 
Parker v. Granger; Bratt v. Western 
Air Lines, Inc.; Johnson v. Eastern Air 
Lines; Seaman v. Curtiss Flying Serv- 
ice, Inc.; Stoll v. Curtiss Flying Service, 

Inc. 


Defendant Has Superior Knowledge 
of the Cause: 

Parker v. Granger; Thomas v. American 

Airways, Inc.; Smith v. O’Domnell. Also, 

see Carpenter, “The Doctrine of Res 

Ipsa Loquitur in Calfornia,” 10 Southern 


California Law Review 166, 186 (1937). 


IL J— December, 1950 
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Partnership Dissolution 


By BARCLAY SHAW 


OCCASIONALLY AN AGENT DIES WITHOUT INSURANCE; 
FAR TOO OFTEN AGENCY AND BROKERAGE PARTNERS 
DON’T PROVIDE FOR THE FUTURE OF THEIR BUSINESS 


The author is a member of the law 
firm of Sawyer, Delaney, Shaw 
& Pomeroy, New York City 


been PARTNERSHIPS considered here 
are personal service ones and, as such, 
raise certain questions as to compensation 
and tax problems which may not normally 
arise in other types of partnerships where 
the value of the business may be principally 
in plant and equipment, In the latter type, 
it might be satisfactory to provide merely 
that a retiring or deceased partner’s dis- 
tributive share shall be his share of the 
partnership capital plus his share of the 
partnership income to the date of retirement 
or death. But in the case of a personal 
service partnership, there is little plant, 
equipment or other tangible property in- 
volved, and the labors of the partners are 
represented by good will, involving such 
intangibles as contacts and skill. In insur- 
ance brokerage or agency partnerships this 
might involve, for example, the value which 
might be placed upon expirations. In order 
that the value of expirations and other in- 
tangibles may be fairly taken into considera- 
tion, it is obvious that other methods for 
distributing a partnership share to a retiring 
partner or a deceased partner’s estate must 
be adopted. No matter which method may 
be selected to accomplish the desired result, 
complex income and estate tax questions 


' Arkansas, California, Colorado, Delaware, 
Idaho, Illinois, Indiana, Maryland, Massachu- 
setts, Michigan, Minnesota, Missouri, Montana, 
Nebraska, Nevada, New Jersey, New Mexico, 
New York, North Carolina, Oregon, Pennsyl- 
vania, South Dakota, Tennessee, Utah, Vermont, 
Virginia, Washington, Wisconsin and Wyoming. 
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will arise, and before any“Inethod is decided 
upon, an appraisal of the tax consequences 
should be made. 


Retirement 


Under the Uniform Partnership Law 
adopted by twenty-nine states * and Alaska, 
the withdrawal of a partner—whether in 
accordance with the partnership agreement, 
in contravention of it, or whether in the 
absence of either—causes a dissolution of 
the partnership.” However, the partnership 
is not terminated on dissolution but con- 
tinues until the winding up of partnership 
affairs_is completed.” And by specific pro- 
vision in the partnership agreement (as to 
retirement or death of a partner), the part- 
nership may be kept alive for the continuance 
of the business by the remaining partners 
and thus prolong the actual termination 
date. This has important tax aspects as 
po‘nted out hereafter. Thus, although retire 
ment will, by operation of law, effect a dissolu- 
tion of the partnership, much can be done by 
provisions in the partnership agreement to 
provide for and in a sense control the tax 
aspects of a retirement as well as to pro- 
vide for a desired distribution to a retiring 
partner. Where the provisions in the agree- 
ment differ from the statutory scheme, the 
former will govern unless specifically pro- 
hibited by law.*. The following are some of 


27 Uniform Laws Annotated, Section 31; 38 
McKinney's Consolidated Laws of New York, 
Article 6, Section 62. 

37 Uniform Laws Annotated, Section 30; 38 
McKinney's Consolidated Laws of New York, 
Article 6, Section 61. 

‘ Lanier v. Bowdoin, 24 N. E. (2d) 732, 282 
N. Y. 32 (1939). 


903 








the methods that can be adopted, together 
with their general tax consequences. 


(1) Statutory Method: In the absence of 
any provision in the partnership agreement 
for withdrawal of a partner, the Uniform 
Partnership Law provides in effect that 
upon such withdrawal the partnership is 
dissolved, as stated above, and the partners 
are entitled to their respective shares of the 
partnership property. Thus the partners 
desiring to continue the business must form 
a new firm, and if they wish to retain the 
assets in kind of the old firm they must 
make agreement with the retiring 
partner at that time as to a money payment 
for his share of the partnership property as 
reflected on the firm’s books. It is obvious 
that the absence of retirement provisions in 
the partnership agreement might result in 
other than tax @ifficulties. Furthermore, 
this method makes no provision for what 


some 


may be the most valuable assets of the firm: 
good will, expirations, and other intangibles 


If the business is not to be continued, the 
distribution of the assets, if made in kind, 
results in no gain or loss to the respective 
partners. If the assets are sold by the part- 
nership and the proceeds are distributed, a 
gain or loss may be realized, the cost basis 
of each partner being the amount of his 
capital contributions to the date of partner 
ship termination. Partnership income dur- 
ing the fiscal year of termination is, of 
course, reportable as ordinary income by 
If the partnership, 
using a fiscal year basis, is dissolvéd and 
liquidated before the end 
a partner reporting on the calendar year 
may have to report two taxable periods on 
a single year’s return.® 


the respective partners 


of its fiscal year, 


(2) Sale Method: This method provides 
for the purchase of the retiring partner’s 
interest by the remaining partners, usually 
in a fixed sum which may be paid in one 
lump sum or by installments. It must be 
by agreement. Generally this method is 
most favorable to the retiring partner as it 
allows him to treat his “distribution” en- 
tirely as the sale of a capital asset even 


though it may include items which would 


otherwise be taxable to him as ordinary 
income. 


5 Anne Jacobs et al., CCH Dec. 15,533, 7 TC 
1481. 

*G. C. M. 26379, I. R. B. 1950-10, p. 4 

* 50-2 ustc 7 9384, 183 F. (2d) 656 (CA-7). 

* Composed of the States of Illinois, Indiana 
and Wisconsin. 

® Composed of the States of New York and 
Vermont. 
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This method of distribution did not be- 
come established without great opposition 
from the Commissioner of Internal Revenue. 
It was only several months ago that he 
finally bowed to the weight of case authority 
and agreed that a sale of a partnership in- 
terest can be a sale of a capital asset.’ How- 
ever, he limited his approval to those cases 
which he considered essentially a sale of a 
partnership interest and stated that a dis- 
tributive share of earnings for past services 
should be treated as ordinary income rather 
than the proceeds derived from a sale of a 
partnership interest. But a very recent case 
—Max Swiren v. Commissioner of Internal 
Revenue "—disagrees with the general posi- 
tion of the Commissioner in regard to the 
tax treatment of a “sale” of a distributive 
share of earnings for past services. In that 
case an attorney retiring from a law firm 
sold his share in the firm which, by agree- 
ment of sale, included “his share and interest 
in the name and good will of the firm, all 
furniture, fixtures, library, cash, fees earned 
whether or not billed and accounts receiva- 
ble.” The court held that the gain realized 
was a capital gain and that the Commis- 
sioner erred in attempting to segregate part- 
nership accounts receivable and unbilled fees 
for work in progress and arbitrarily labeling 
both past earnings, taxable as ordinary in 
come. The court stated in part, “ .asa 
matter of law, taxpayer’s partnership in 
terest as a whole was a capital asset 
with gain attending sale thereof taxable as 
a capital gain and not otherwise.” 


But despite the Swiren case in the Court 
of Appeals for the Seventh Circuit,’ the 
Commissioner still has the support of the 
Second® and Fourth” Circuits in his con- 
tention that if a payment represents a part- 
ner’s’ share of past earnings, he realizes 
ordinary income, at least in those cases 
where there are no (or little) tangible as- 
sets to sell but only (or chiefly) the right to 
future income.” In view of this conflict, the 
Supreme Court may be called upon to decide 
the question. In the meantime, therefore, it 
would still be very prudent to spell out a 
sale if a sale is desired. Such provisions 
should refer to general items included in 
the sale and call for a definite purchase sum, 
where possible, and stress the termination 
of the relation of the retiring partner with 

” Composed of the States of Virginia, West 
Virginia, Maryland, Delaware, North Carolina 





and South Carolina. 


" Doyle wv. 
102 F 
37-2 ust« 
(CCA-2) 


Commissioner, 39-1 ustc { 9340, 
(2d) 86 (CCA-4); Helvering v. Smith, 
1 9329, 1938-1 CB 277, 90 F. (2d) 590 


I L J— December, 1950 





the continuing partnership. It should be 
clear that the payment is made in considera- 
tion for the sale of the interest and not as a 
profit-sharing arrangement in the form of 
self-insurance or a pension plan.” 


Although the method of distribution by 
sale may be a very favorable one from the 
standpoint of the retiring partner who is to 
have the tax advantage (as well as others 
particular to the situation) of receiving all 
his interest in the partnership as a capital 
asset, yet, to the contrary, it may be the 
most unfavorable method taxwise for the 
continuing partners. For example, if a part 
of the payment made to the retiring partner 
represents his interest in commissions re- 
ceivable, such payment would be a capital 
gain to him. But to the remaining partners, 
the receipt of the commissions would be in- 
Moreover, at the time payment is 
made to the retiring partner in anticipation 
of receiving future commissions, the remain- 
ing partners are deemed to be receiving tax- 
able income in the amount of such payment to 
the retiring partner.” If they fail to collect 
the commissions, income tax will be paid on 
income never received. However, if the 
commissions are collected, no tax would be 
payable thereon provided the continuing 
partners could establish that the commissions 
so collected were those in which the re 
tiring partner had an interest.” 


come, 


It was stated above that the payment to 
the retiring partner could be made in one 
lump sum or by installments. If the sum 
involved is substantial, the installment method 
of payment can have a distinct tax ad 
vantage of spreading any capital gain over 
more than one year. To qualify the payments 
as an installment sale under the tax law,” 
the initial down payment must not exceed 
thirty per cent of the selling price. 
words, no more than thirty per cent may be 


In other 


. ° e . e 
received in payment during the year of sale 


However, since promissory notes are not 
included in the thirty per cent, the retiring 
partner could realize substantially the full 
price, and still stagger the tax liability, by 
discounting the notes with someone other 
than the purchasers. 


A retiring partner selling his interest in 
the partnership will ordinarily realize a capi 
tal gain or loss for income tax purposes. If 

" Sidney Hess, CCH Dec. 16,967, 12 TC 773. 

'S Raymond 8. Wilkins, CCH Dec. 15,310,-7 TC 
519 (1946), aff’d 47-1 wstc | 9270, 161 F. (2d) 830 
(CCA-1, 1947). 

* Footnote 13. 

* Code Section 44 (b); 
tion 29.44-3. 


Regulations 111, Sec- 
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the amount of the sales price exceeds his 
original capital contribution plus any later 
additions, the excess will be subject to tax as 
a capital gain; if the sales price is less than 
such capital contribution, the difference will 
be a capital loss for tax purposes. The 
holding period for such capital gain or loss 
is measured from the date of acquisition of 
his partnership interest.” 


(3) Income Method: Another basic meth- 
od of distributing a partnership interest 
where the former business is to be continued 
by the other partners is to provide that the 
retiring partner receive part payment for 
his interest out of the income received by 
the continuing or new partnership. This 
might be accomplished by a cash payment 
for the retiring partner’s share of the physi- 
cal assets (furniture, etc.), a return of his 
share of the other capital invested, his 
share of the income to date of retirement 
plus periodic payments figured on a fixed 
percentage of income as realized on the ex- 
pirations of his-clients. The tax result of 
such a method of distribution to the retir- 
ing partner would normally be that he would 
have neither taxable gain nor loss on the re- 
turn of his share of the capital; he would pay 
an income tax on income to date of retire- 
as ordinary income; and payments 
made thereafter would also be treated as 
ordinary income to him. As to the continu 
ing partners, the payments to the retiring 
partner, being income to him, would be de- 
ducted from the 
income to them.” 


ment 


surviving partners’ net 


This makes the “income” 
method a very favorable one from the stand- 
point of the continuing partners. 
the further advantage to them that the re- 
tiring partner is only paid out of income 


There is 


when and if received. 


how the 
agreement may provide for payment under 


There are many variations of 
this method; the important thing here is to 
make sure that the agreement does not in 
effect provide for a “sale” of those intan- 
gibles (expirations, good will, contacts, etc.) 
which may be the greater part of the vaiue 
of the retiring partner’s interest in the part- 
nership. Predetermined agreed amounts 
Payments out of a per- 
centage of current profits strengthens the 
“income” Language indicating a 

% Commissioner v. Allan 8S, “Lehman, 48-1 ustc 
{ 9121, 165 F. (2d) 383 (CCA-2, 1948), aff'g CCH 
Dec. 15,457, 7 TC 1088 (1946), cert. den. 334 
U.S. 819, acq. I. R. B. 1950-16, p. 1 

17 Charles F. Coates, CCH Dec 
125 (1946), acq. 1946-2 CB 2 


should be avoided. 


concept. 


15,224, 7 TC 
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sale should be avoided. The payments 
should be in consideration of entering into 
the partnership agreement (when provision 
for retirement is spelled out in the agree- 
ment) or in consideration of retirement (when 
new agreement is made at that time) and 
should be in the nature of a “pension” or 
“insurance” plan. 


(4) Limited Partnership Method: A part- 
ner may desire to retire from active partici- 
pation in the business affairs of a partnership 
but still retain an interest in the business. 
This can be accomplished by his becoming a 
limited partner. He would leave some or 
all of his capital investment with the con- 
tinuing partnership and receive an agreed 
compensation therefor which might take the 
form of interest on the value of his capital 
or, more likely, a share of the profits in 
accordance with the value of the expirations, 
good will, etc., attributable to the retiring 
partner. As a limited partner, his liabilities 
to creditors of the partnership would be 
limited to those assets left with the partner- 
ship. But to maintain such limited liability 
he would have to refrain from active partici- 
pation in the partnership affairs.” From a 
tax standpoint, this method of retirement 
would place all the parties in a similar 
status prior to retirement (ordinary part- 
nership) and would have results similar to 
those of the “income” method as differentiated 
from the “sale” method. The amounts paid 
to the limited partner would be taxed as 
ordinary income to him and would be de- 
ducted from the net income of the othe 
A limited part- 
nership agreement must be prepared with 


general (active) partners 


considerable care in order to avoid a pos- 
sible contention by the tax authorities that 
the partnership is, in effect, an “association.” 
The latter is taxed as a corporation though 
for other purposes it may be considered a 
partnership.- Among the elements which 
might lead to the conclusion that an associ- 
ation rather than a partnership had been 
formed would be that the firm was to con- 
tinue without interruption notwithstanding 
the death or withdrawal of a general part- 
ner, or change of ownership of a partner- 
ship interest and also that business control 
was to be centralized in but a few of the 
partners who act in a representative capacity 
for the others. 

%8 Uniform Laws Annotated, Section 7; 38 
McKinney's Consolidated Laws of New York, 
Article 8, Section 93. 

% Guaranty Trust Company v. Commissioner, 
38-1 ustc 7 9216, 303 U. S. 493 (1938) 
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Death 


When providing in a partnership agree- 
ment for distribution on the deaths of the 
various partners, the same methods used 
to provide for treatment of a retiring part- 
ner’s interest may be followed. Appropriate 
variations may be employed, where proceeds 
from insurance on the life of the deceased 
partner are used to make the required pay- 
ments. Generally speaking, the death of a 
partner has the same legal effect on a part- 
nership as the retirement of a_ partner. 
However, the tax consequences are even 
more complicated since another tax entity is 
involved: the estate of the deceased partner. 
Accordingly, considerations of the estate 
tax as well as the income tax must enter 
into the planning of the desired method of 
distribution, 


(1) Statutory Method: As in the case of 
retirement, the Uniform Partnership Law 
provides that on the death of a partner th« 
partnership is dissolved. Thereafter an ac 
counting would be made—normally by the 
surviving partners—and the representative 
of the deceased partner would receive the 
decedent’s share of the partnership assets 
pursuant to his prior pro rata interest in 
the partnership less necessary expenses of 
winding up and terminating the partnership. 
The partnership agreement may provide in 
substance for such a dissolution and wind 
ing up of the partnership, setting forth the 
exact proportions of distributions, the man- 
ner and time for accounting and other per- 
tinent matters to the final winding up of 
the business. 


Where the partnership is dissolved, upon 
the death of a partner, by agreement (or by 
statute in absence of an agreement), the rule 
is that the representative of the deceased 
partner must file an income tax return which 
will include the partnership earnings from 
the beginning of the partnership’s taxable 
vear to the date of its dissolution (date of 
death).” Where the deceased partner filed 
his returns on a calendar year basis and the 
partnership on a fiscal year basis, this rule re- 
sults in more than twelve months’ income being 
taxed to the deceased partner in one year.” 
However, this rule has been held inappli 
cable both as to the deceased partner and 
to the surviving partners where the partner 
ship by specific provision in the agreement 


» Practicing Law Institute, Fundamentals of 
Federal Taxation, Volume II, December, 1948 
Supplement, p. 5. 
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ao 


ow rene 


XUM 


ds 


ocd 


er 
of 


of 
aw 
he 
ac 
he 
ive 


ets 
in 
of 
‘Ip. 
in 
id 
the 
an- 


of 


yon 
by 
ule 
sed 
lich 
om 
ble 
of 
led 
the 
re- 
“ing 
ar.” 
pli- 
and 
ner 
rent 


s of 
1948 


1950 





XUM 


is not dissolved by the death of a partner 
but continues for some time thereafter, for 
example, to the end of the partnership’s 
normal fiscal year. In a recent case in the 
United States Court of Appeals for the 
Third Circuit™ a partner died in November 
but by the terms of the partnership agree- 
ment the partnership was not to be wound 
up till the end of its fiscal year, the follow- 
ing June 30. Under the circumstances the 
court held that the undistributed profits of 
the partnership from the beginning of the 
fiscal year (July 1, 1942) to the date of death 
(November 15, 1942) were not includible 
in the decedent’s final income tax return for 
the period ending with his death. In other 
words, the undistributed profits of the part- 
nership earned during its fiscal year, July 1, 
1942, to June 30, 1943 (distributed June 30, 
1943) were income only to the decedent’s 
estate for federal tax purposes and no part 
thereof was declarable on the final income 
tax return of the decedent. So, likewise in 
the case of the surviving partners, it has 
been held that the partnership’s taxable year 
was not cut short because of the death of a 
partner.” 


In determining what amount (as differ- 
entiated from what period) of the partner- 
ship income must be included in the final 
income tax return of the deceased partner, 
the numerous provisions of the Code dealing 
with income to date of death of a decedent 
are controlling.™ Briefly, these provisions 
require that there shall be included in the 
income of the deceased partner the income 
of the partnership for the period ending with 
the date of death, computed only according 
to the approved method of accounting used 
by the decedent and the partnership. It is 
not intended here to discuss the allocation 
of various items of partnership income be- 
tween the tax return of the decedent, his 
estate or his beneficiaries, but such income 
which is not includable in the decedent’s 
final return is, when received, included in 
the income of the decedent's estate or of the 
person receiving such amounts by inheri- 
tance or survivorship from the decedent. If 
an estate tax is paid on the very right to 
receive this same income, the recipient of 
such income may deduct that portion of the 


estate tax levied on the deceased partner's 
estate which is attributable to the inclusion 
of the value of the right to receive it.™ 


As in all methods for the distribution of a 
deceased partner’s interest, such interest 
must be valued as of the time of death and 
its value included in the deceased’s partner’s 
estate tax return.” Where the partnership 
is to be terminated and the deceased part- 
ner is to receive his exact share in distribu- 
tion, problems of valuation are not apt to 
be so complicated as where the income 
method is used. The value of the distributed 
share in the former case would generally be 
certain and shown in the partnership ac- 
counting rendered in due course on termina- 
tion of the partnership. However, where 
income payments are to continue for some 
time and are tied to the future income of 
the continuing business, the present value of 
the right to such income may produce a 
wide area for disagreement with the tax 
authorities. 


(2) Sale Method: This method, as in the 
case of retirement, provides for the pur- 
chase of the deceased partner’s interest by 
the surviving partners, usually for a fixed 
sum which may be paid in one lump sum or 
in installments. It must be provided for by 
agreement. And what has been said about 
this method in regard to retirement by a 
partner is generally applicable to the situa- 
tion arising on the death of a partner except 
for the problem of the basis of the property 
fof income tax capital gain and loss con- 
siderations and the additional question as 
to the estate tax. As to the former, a new 
basis attaches in the amount of the value 
at the date of death. As to the latter, the 
value of the payment to be made by the sur- 
viving partners must be included in the de- 
ceased partner’s estate tax return.” The 
payments received by the deceased partner's 
estate are not income to it™ 
except to the extent that they exceed the 
value included in the estate tax return. The 
unfavorable income tax results to the part- 
ners are the same as in the similar method 
concerning retirement, namely, income tax 
liability on that part of the payment which 
represents receivables or other future in- 


taxable as 





"Girard Trust Company et al. v. U. 


S., 50-1 
ustc f 9342, 182 F. (2d) 921. 
= Mary D. Walsh, et al., CCH Dec. 15,237, 


7 TC 205 (1946), acq. 1946-2 CB 5. 


* Code Section 42 (a), Regulations 111, Sec- 
tion 29.42-1; Code Section 43, Regulations 111, 
Section 29.43-1; Code Section 126, Regulations 
111, Sections 29.126-1 to 29.126-4 
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*% For an example of this computation see 
Regulations 111, Section 29.126-3. 


% Code Section 811(a), Regulations 105, Sec- 
tion 81.13. 

26 Code Section 126(c), Regulations 111, Sec- 
tions 29.126-1 and 29.126-3; Bull v. U. 8., 35-1 


ustc { 9346, 295 U. S. 247. 


% Estate of Bavier C. Miller, CCH Dec. 10,417, 
38 BTA 487 (1938) 
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come and the consequent possibility of pay- 
ing an income tax on income that may never 
be received. 


(3) Income Method: This is the method 
previously discussed which compensates the 
deceased partner for his share of the in- 
tangibles of the partnership by payments out 
of the income of the continuing or new 
partnership as received. As in the case of 
“sale,” the right of the estate to payments 
called for in the agreement must be valued 
and such value included in the deceased 
partner’s estate tax return.” However, un- 
like a “sale,” the income tax aspects are 
that the payments are income to the estate 
(or beneficiary) and taxable as such, but the 
estate or beneficiary is allowed a deduction 
for the increase in the estate tax of the 
decedent caused by the inclusion in his gross 
estate of the value to receive such payments.” 

On the other hand, the surviving partners 
would not have to pay an income tax on that 
part of the partnership income representing 


these payments.” 


(4) Limited Partnership Method: No 
new problems are raised legally or taxwise 
on the death of a limited partner. By the 
very nature of his interest, the amount which 
the decedent has invested or left with the 
partnership would normally be returned to 
his estate or beneficiaries. The tax conse- 
quences would normally be the same as 
those discussed under “Statutory Method.” 


(5) Use of Insurance: As stated previ- 
ously, insurance on the lives of the partners 
as part of the partnership plan may be used 
with the various methods of distribution of 
a deceased partner’s interest. It is prin- 
cipally a means of providing the necessary 
funds, which might otherwise be unavailable 
or inconvenient to raise, to make such dis- 
tribution where the partnership is to be con- 
tinued by the surviving partners, and thus, 
perhaps, cannot be said tg be a method of 
distribution of itself. Where the intention 
is to have the partnership liquidated upon 
the death of a partner, a business insurance 
program will usually serve no real purpose. 
Also, in the case of retirement, the aspects 
of expense may make it impracticable. The 
insurance arrangement can be made as a 
separate agreement or as part of the part- 


* McClennan v. Commissioner, 131 F. (2d) 


165 (CCA-1, 1942). 

**Code Section 126(c), Regulations 111, Sec- 
tion 29.126-3. 

” Pomeroy v. Helvering, 3 ustc § 1190, 68 F. 
(2d) 411 (CA of D. C., 1933), cert. den. 292 
U. S. 635 (1934). 
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nership agreement, as desired by the 
partners. 


Although the insurance on the life of the 
deceased partner would normally be in the 
“purchase” method of distribution, yet it is 
possible for it to be used as part of the 
plan of an “income” method. For instance, 
the insurance (in a small amount in the case 
of a brokerage or agency partnership) could 
be used for payment of the deceased’s share 
of the furniture and fixtures plus the amount 
standing in his capital account but payment for 
expirations and other intangibles would be 
on a percentage of partnership income basis. 
In view of the discussion of the general 
methods of distribution under retirement 
and death, above, and the not general use 
where retirement or liquidation is involved, 
the consideration of insurance here will be 
confined to its own aspects as to use and 
general tax consequenices. 


There are three general plans in the use 
of insurance here: (a) where the insurance 
proceeds are paid to the surviving partners 
or a trustee for their benefit; (b) where the 
proceeds are paid to the decedent’s estate 
or to his beneficiaries in lieu of his interest 
in the partnership; and (c) where the part- 
nership purchases the policies. Each has its 
variations. 

One type of the first plan where there 
are two partners is for each partner to take 
out his own insurance on the life of the 
other, with the agreement providing that the 
proceeds of insurance be paid to the survivor 
or to a trustee for his benefit and to be used 
toward the purchase of the decedent’s inter- 
est in the partnership. Each partner is re- 
quired to pay the premium on the policies 
owned by him. The premium payments are 
not a deductible business expense.” Under 
this plan no part of the insurance proceeds is 
includable in the estate of the deceased part- 
ner.” The proceeds, whether payable to the 
surviving partners or the partnership itself, 
are exempt from income tax.” But caution 
should be exercised against the common 
practice of assigning and reassigning policies 
amongst the insured, the individual bene- 
ficiaries and the partnership lest they come 
under the “transfer for a valuable considera- 
tion” exception and result in an income tax 
upon the proceeds.” It is dangerous to have 





** Code Section 23(a), Regulations 111, Section 
29.23(a)-1; Joseph: Nussbaum, CCH Dec. 6029, 
19 BTA 868. 

Code Section 22(g) (2). 

33 Code Section 22(b) (1). 

*" Code Section 22(b) (2). 
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each partner pay the premiums on the insur- 
ance on his own life (and perhaps own the 
policy) with the other partners named as 
beneficiaries. This might result in the value 
of the insurance proceeds as well as the 
partnership interest being included in the 
estate of the deceased partner.” In certain 
cases the proceeds may, by agreement, repre- 
sent the exact amount of the purchase price 
of the partnership interest; in other cases 
where there is a formula for computation of 
the purchase price of the interest and there 
is a chance that such price will exceed the 
amount of the insurance proceeds, provision 
can be made for the surviving partners to 
give their promissory notes for such excess. 
Where the proceeds of the insurance are 
used by the survivors to purchase the de- 
cedent’s interest, these proceeds represent 
the cost to the survivors of this acquired 
interest and the cost basis of their interest 
in the partnership is increased in that 
amount.” Where there are three or more 
partners, the policy taken out on the life 
of each partner is owned by the other part- 
ners and each partner takes out an insurance 
policy on every other partner. Provision 
for the policies to be paid to a trustee as 
beneficiary to carry out the arrangement 
makes for simplicity although it incurs some 
expense for compensation to such trustee. 
Regardless of the number in the partnership, 
provision should be made for the purchase 
from the deceased of the ownership in the 
policy or policies of the surviving partner 
or partners. 

A variation of this first plan is to have no 
obligation to take out insurance and no trus- 
tee provided for. ‘Thus, one partner could 
take out insurance on the life of the other 
for purposes of purchasing the second part- 
ner’s interest if the second should die first 
while the second partner would prefer to 
take out no insurance or to pay premiums 
only on insurance on his own life, taking 
the chance he would have the available funds 
to purchase the first partner’s interest if 
the first partner him. This 
could be used where one partner is uninsur- 
able or where the age difference between 
the partners is considerable. As to the lat- 
ter, the older partner might not wish to 
carry on the partnership if the younger 
partner died; he might prefer to have it 
liquidated. 


predeceased 


The second general plan is to have the 
insurance proceeds paid to the decedent’s 
estate or to his beneficiaries. This. plan 
works very simply but is generally favorable 
to the surviving partner or partners. Each 
partner takes out insurance on the life of the 
others as set out under the first type of the 
first plan above. The deceased partner’s 
estate only receives the proceeds of a policy 
on which it has indirectly paid the premiums 
(by paying the premiums on the correspond- 
ing policy on the life of the survivor), while 
the surviving partner receives the deceased 
partner’s interest for which he has only paid 
what would be generally a much lesser 
amount—the premiums on the policy. In 
many cases this can be a windfall to the 
surviving partner. However, where a good 
deal of the value of the partnership is in 
good will and intangibles, it may mean that 
the deceased partner’s estate receives a great 
deal more than it could on liquidation. 


The tax consequences of this plan are 
similar to the former one except for two 
possible exceptions: a possible benefit with 
respect to the decedent’s estate tax and a 
possible larger income tax by the survivor 
on any subsequent disposition of the part- 
nership interest acquired from the decedent. 
As we have seen previously, the value of 
the deceased partner’s interest is included in 
the decedent’s estate and the purchase price 
provided in the agreement will be controlling 
as to the value, if bona fide.” However, a 
unilateral option to purchase exercisable by 
a relative at a grossly inadequate price will 
not limit the estate tax value of the de- 
cedent’s partnership interest.” Under this 
second plan, where the insurance is payable 
directly to the decedent’s estate or to his 
beneficiary in lieu of his partnership interest, 
the amount of the proceeds of the insurance 
is includable in his estate and not the value 
of his partnership interest which is repre- 
sented by such proceeds.” From a tax 
standpoint this would be the same as in the 
first plan mentioned above. The decedent 
may be said to have had some “incidents of 
ownership” or at least to have paid the pre- 
miums on the policy on his life through the 
reciprocal provisions of the plan amounting 
to an “indirect” payment of premiums 
(statutory test for including the proceeds 
in the estate of the insured).” But the pos- 
sible advantage mentioned above is to have 





%® Code Section 811(g) (2). 

* Compare Paul Legallet, CCH Dec. 
41 BTA 294. 

See First National Bank of Richmond, 19 
BTA 288. 


10,995, 


Partnership Dissolution 


88 See Claire G. Hoffman, CCH Dec. 13,638, 2 


TC 1160. 


”* M. W. Dobrzensky, Executor, 34 BTA 305; 
Estate of John T. H. Mitchell, 37 BTA 1. 


* Footnote 35. 
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a policy taken out by a member of the in- 
sured’s family who pays the premiums from 
independent income and who is the bene- 
ficiary of the policy. Here the decedent can- 
not be said to have any incidents of 
ownership in the policy nor to have paid 
the premiums directly or indirectly. Ac- 
cordingly, neither insurance proceeds nor 
the value of the deceased partner’s interest 
would ‘be included in the decedent’s estate. 
And where the insurance is only part of the 
amount to be paid by the surviving partner, 
then by the same reasoning only the excess 
would be included in the deceased part- 
ner’s estate. 

As to the disadvantage, if the proceeds of 
the insurance are paid directly to the de- 
ceased’s estate or to his beneficiaries, then 
such proceeds cannot be included in the cost 
basis of the surviving partner.” Thus, when 
the surviving partner later disposes of the 
interest, he may suffer a considerable income 
tax penalty under this plan. 

The third general insurance plan is where 
the policies are owned and paid for by the 
partnership and the partnership agrees to 
purchase the decedent’s partnership interest. 
It is apparent that such a plan has the ad- 
vantage of simplicity where the partnership 
is composed of a large number of partners. 
The agreement may provide for the insur- 
ance to be paid to the decedent’s estate or 
to his beneficiaries as in the second plan. 
Or the proceeds may be payable to the part- 
nership without any application to the de- 
cedent’s interest. In the latter, the proceeds 
would be additional firm assets for the pur- 
pose of valuing the decedent’s interest.” 
However, there is always the danger in such 
a scheme that even though a deceased part- 
ner may not have possessed any of “the 
incidents of ownership” in the policy on his 
life, yet through the payment of premiums 
by the partnership he may be held to have 
made “indirect,” or even “direct,” payments 
with the result that the proceeds of the 
insurance as well as the value of the de- 
ceased’s partnership interest would be in- 
cluded in his estate.“ And here, as in the 
case of the partner paying the premiums 
for the policy on the life of another partner, 
such premium payments by the partnership 
would not be an allowable deduction for in- 
come tax purposes. 


(6) Consideration of the Marital Deduc- 
tion: Another matter to be considered in 
providing for the distribution of a deceased 
partner’s interest is its effect on the allow- 
ance of a marital deduction to the spouse 
of the deceased partner under the federal 
estate tax. As stated above, whether the 
(distribution is one of “purchase” or “in- 
come,” for estate tax purposes, the right to 
distributions is includable as a taxable asset 
in the decedent’s estate." However, whether 
or not the right to payment is a “terminable 
interest” such as will disallow the marital 
deduction “ will bear careful scrutiny by the 
draftsman of the partnership agreement. 
Generally speaking, if the payments to the 
widow are in the form of “purchase,” the 
deduction will be allowed. On the other 
hand, if the agreement calls for income pay- 
ments to the widow for a definite period, 
her right to such income constitutes a 
terminable interest. Then the exceptions to 
the terminable interest rule “ would have to 
be examined in the light of the facts to de- 
termine whether the exceptions apply. The 
difficulty in any such determination lies, in 
part, in the fact that Congress when enact- 
ing the marital deduction amendment never 
considered some of the situations regarding 
the distribution of a deceased partner’s in- 
terest and consequently “questionable areas” 
concerning the meaning of “terminable inter- 
est” do exist on this subject.” Perhaps only 
an understandable amendment of the statute 
or numerous interpretations by the courts 
and the tax authorities will satisfactorily 
clarify the term. Senator O’Mahoney said 
in reference to the estate and gift tax provi- 
sions of the Revenue Act of 1948 (in which 
the marital deduction is included): “I doubt 
very much whether there is any Member 
of the Senate or of the House, or any law- 
yer, except possibly one who has been de- 
voted to tax legislation for a quarter of a 
century, who can interpret the meaning of 
the amendment.” “ 


Conclusion 


Every insurance agent or broker knows 
that to properly serve and protect his in- 
sured’s interest he must make at least 

(Continued on page 912) 





" Paul Legallet, cited at footnote 36. 

“ Estate of George H. Atkins, 2 TC 332. 
*s Footnote 35. 

“ Footnote 28. 

**’ Code Section 812(e) (1). 

* Code Section 812(e) (1) (B). 
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*t See Culter, ‘‘New Problems Relating to the 
Death of a Partner and a General Study of the 
Questionable Areas in the New Term ‘Termina- 
ble Interest’,"” New York University Seventh 
Annual Institute on Federal Taxation (1949), 
pp. 772 and 785. 

894 Congressional Record 3239 (March 19, 
1948). 
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WHEN AN AUTOMOBILE OWNER DISPOSES OF HIS CAR, 


PART OF THE 


INSURANCE 


MAY REMAIN IN FORCE 


The Freeport Motor Casualty Case 


By E. HAROLD WINELAND, Attorney at Law, Flora, Illinois 


\ UST an insured retain ownership of an 

automobile in order to maintain the 
validity of a policy insuring him against 
loss from property damage and public lia- 
bility ? 

It would seem not, according to a recent 
decision of the Appellate Court of the Fourth 
District, Illinois.* At least that is the con- 
struction placed upon the particular provi- 
sions of the policy involved in this proceeding. 
Che holding of the trial court in the affirma- 
tive was subsequently reversed by the ap- 
pellate court. The appellate questions were 
apparently disposed of by the Supreme 
Court of Illinois affirming the decision of 
the appellate court. A rehearing of the 
latter court’s decision was denied at the 
September Term, 1950. 


On May 30, 1946, plaintiff insurance com- 
pany issued an automobile policy for the 
period of one year to defendant Wright. 
In November, 1946, Wright sold the. auto- 
mobile for junk because it had reached the 
stage where it would not run. While driving 
an automobile belonging to his brother-in- 
law, Wright was involved in a collision with 
a car owned by defendant Tharp. Wright's 
policy provided for bodily injury, property 
damage liability and a limited amount for 
medical payments. Plaintiff issued two gen- 
eral types of policies, one covering an in- 
sured who owns a motor vehicle, and the 
other covering an insured who did not own 
a motor vehicle. The rate for the “non- 
ownership” policy would have been substan- 
tially in excess of the rate covering one who 
owned an automobile, and no medical pay- 
ment coverage was generally allowed. 


The policy expressly provided that bodily 
injury and property damage liability cover- 
age applied “(1) to the named insured, if an 
individual, and the owner of such automo- 
bile... with respect to the use of any other 


o Freeport Motor Casualty Company v. Tharp, 
et al,, 32 CCH Automobile Cases 1062, 88 N. E. 
(2d) 499, 338 Ill. App. 593. Aff'd, Supreme 


Freeport Motor Casualty Case 


automobile by or in behalf of such named 
insured.” Under the heading “Temporary 
Use of Substitute Automobile,” it was pro- 
vided that while an automobile owned by 
the insured was withdrawn from normal use 
because of its breakdown, repair or loss, 
“such insurance as is afforded .. . for bodily 
injury liability, for property damage lia- 
bility and for medical payments with respect 
to such automobile applies with respect to 
another automobile not so owned while 
temporarily used as the substitute for such 
automobile.” 


The policy also provided automatic insur- 
ance for a replacement vehicle, ownership 
of which was acquired by the insured. The 
novel feature of the question in this case 
arose out of the fact that the insured did not 
acquire ownership of any other vehicle but 
only borrowed a vehicle temporarily from 
his brother-in-law, which vehicle he was 
driving at the time of the collision in question. 


The insurer brought an action under the 
provisions of the Declaratory Judgment Act 
of the State of Illinois (1947 Illinois Revised 
Statutes, Chap. 110, Section 181.1) for the pur- 
pose of having it judicially determined that 
it was not liable under the terms of the 
policy in question. 

The insurer admitted that there was no 
clause in the policy which specifically re- 
quired the insured to retain ownership of a 
motor vehicle but it attempted to offset this 
deficiency by the following contentions: 


(1) That it was against public policy to 
permit an insured to be covered by a policy 
describing a certain motor vehicle at a time 
when the insured owned no motor vehicle. 

(2) That the remaining portions of the 
policy showed an intention to insure the 
named insured only so long as he owned an 
automobile. 


Court of Illinols, May Term, 1950, rehearing 
den. September Term, 1950. 
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(3) That the insured himself had con- 
strued the policy at the time of the colli- 
sion in favor of the insurer and had agreed 
that it did not afford him protection. 


(4) That it was the custom of the insurer 
and other companies to charge a higher 
premium for liability policies where the in- 
sured owned no car than in cases where the 
insurer was the owner of the car. 

The appellate court rejected all of these 
contentions and held that the provisions of 
Sections V and VI of the insuring agree- 
ments obviously were designed to cover 
liability coverage in the use of other auto- 
mobiles, and that nothing (either expressly 
or by implication) in the policy required 
that the ownership of the particular automo- 
bile described in other portions of the policy 
must be retained by the insured. 

The court made the pointed observation 
that the term of the policy was for one year 
and was designed to cover the insured dur- 
ing that period of time, and that there was 
no express clause in the policy terminating 
the insurance prior to the end of the one- 
year term in the event that the motor vehicle 
described in the policy was sold. 

Relative to the attention of the insurer 
regarding the custom of insurer to charge 


higher premium for “non-ownership” poli- 
cies, the court further pointed out that if 
there was such a custom or usage as con- 
tended by the insurer, there was no show- 
ing of it and it was not known to the insured 
nor was it so universally established as to 
be presumed to be known by and binding 
on the insured. 

In effect, the court held that the policy 
provided insurance for a one-year term while 
driving the automobile described in the 
policy or under certain circumstances while 
driving any other automobile; that the “cer- 
tain circumstances” having occurred, then 
in the absence of any provision requiring 
expressly or by implication that the insured 
maintain ownership of the automobile in 
question, the insurance would be effective 
for the full period of one year. 

‘The case serves to bring out the neces- 
sity of an insurer’s including express language 
in its policies to cover a contingency in the 
event it is sought to establish a forfeiture in 
the event of the occurrence of the contin- 
gency in question. The holding is a re- 
affirmation of the principle that forfeitures 
of insurance contracts are not favored in the 
law and unless the right of such forfeiture 
is clearly shown, no forfeiture may be in- 


voked [The End] 


“December was the deadliest month on the highways during the 
past decade, with the exception of 1948 and 1942. There is every 
reason to believe that unless motorists and pedestrians voluntarily 


exercise more caution than usual . 


and unless our law enforcement 


officers crack down on drinking drivers and flagrant violators of speed 
laws, December 1950 will exact an even worse toll than it usually does.” 
—Statement of Julien H. Harvey, Manager of the Accident Prevention 
Department of the Association of Casualty and Surety Companies. 


periodic insurance analyses of the insured’s 
business operations insofar as they reflect on 
his (or its) insurance program. But often 
this agent or broker who is so careful of the 
interests of his customer is personally oper- 
ating under a partnership “program” that 
has not been “analyzed” in years. The part- 
nership agreement may be one under which 
the business was commenced many years 
before. It may be one that was changed 
only slightly several years ago on the ad- 
mission of a new partner. Or—improbable 
as it may seem—it may be one only repre- 
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PARTNERSHIP DISSOLUTION—Continued from page 910 


sented by an oral agreement and the busi- 
ness practice of the partnership as reflected 
on its books. The explanation of this lies 
perhaps in the explanation of human nature. 
At any rate, it is obvious that if the part- 
nership does a business of even a modest 
amount, there should be a partnership agree- 
ment in writing. And such agreement should 
be drawn and reviewed periodically with a 
view to the changing requirements of the 
business, the partnership and the individual 
partners and especially of the tax laws 
which so vitally affect all three. [The End] 


IL J— December, 1950 
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: LEGISLATION 


Federal — State 


Election Results 
Pertinent to Insurance 


Legislation and constitutional amendments 
relative to insurance were voted on by the 
citizens of several of the states in the No- 
vember 7 elections, 

Arizona voters defeated a proposal to 
amend the constitution relative to the lia- 
bility of stockholders of banking corpora- 
tions or associations and relieving shareholders 
and stockholders of insurance corporations 
or associations from certain liabilities. The 
section to be amended reads as follows: 

“The shareholders or stockholders of 
every banking or insurance corporation or 
association shall be held individually re- 
sponsible, equally and ratably, and not one 
for another, for all contracts, debts, and 
engagements of such corporation or associa- 
tion, to the extent of the amount of their 
stock therein, at the par value thereof, in 
the amount invested in such 
shares or stock.” (Article 14, Section 11, 
Arizona Constitution.) 


addition to 


The proposed amendment would have re- 
lieved insurers of this liability entirely, by 
deleting the words “or insurance” from the 
section, and would have mitigated the lia- 
bility of bank stockholders by inserting at 
the end of this section the words, “unless 
such banking corporation or association 
shall have provided insurance through mem- 
bership in the federal deposit insurance cor- 
poration or any successor thereto or other 
instrumentality of the United States, for the 
benefit of the depositors of said corporation 
or association. In the event such insurance 
is provided, the stockholders or shareholders 
of said banking corporation or association 
shall not be liable for any amount in addi- 
tion to the amount already invested in such 
shares of stock.” 


An initiative petition in Massachusetts, 
also defeated, proposed to make uniform 


Legislation 





throughout the commonwealth classifications 
of risks and premium charges established 
each year by the Commissioner of Insur- 
ance in relation to compulsory motor vehicle 
liability insurance policies. These rates are 
now determined according to zones or terri- 
tories. A bill to make the rates uniform was 
defeated by the Massachusetts legislature, 
but was then referred to the electorate 
according to the provisions of the Massa- 
chusetts Constitution. In the majority re- 
port in favor of passage of the bill, it was 
stated that “no person should be penalized 
because he happens to live in a certain com- 
munity,” and that “since every motorist has 
an equal opportunity to use any street or 
highway throughout our Commonwealth, it 
would be more equitable to distribute the 
losses throughout the Commonwealth as a 
unit rather than to do it by smaller units 
or territories, as now done.” 


The minority report was more convincing, 
however, for the citizens voted against 
passage of the law. It said, in part: 


“The present system rewards communities 
where the accident record of car owners is 
good. The insurance rate for a city or town 
is not based upon the number or cost of 
accidents occurring in that city or town, 
but is based upon the cost resulting from 
accidents caused by operators of cars 
garaged in that city or town. For example, 
the operator of a car garaged in Fitchburg 
collides with a car garaged in Fall River, 
and the accident occurs in the city of Boston. 
No part of the cost resulting from that 
accident is charged to Boston, but is charged 
to either Fitchburg or Fall River, depending 
upon which driver was at fault. 


“Thus, if car owners in any locality be- 
come more careful in the operation of their 
cars, so that less damage results from acci- 
dents caused by them, the rate for that city 
or town will decrease, and, conversely, if 
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their accident record becomes worse, the 
rate will increase. This, we believe, is an 
equitable system of merit rating and con- 
sequently recommend its retention.” 

Another point which the minority report 
stressed was that if the rates were made the 
same for all districts, those persons living in 
districts with high accident rates would have 
a very difficult time obtaining insurance be- 
cause insurers would shy away from accept- 
ing them as risks at regular rates. 


Massachusetts and Oregon voters amended 
their old-age assistance acts to raise the 
minimum monthly payments to elderly per- 
sons who have no other means of support. 
In Massachusetts, where the eligible age 
was lowered from sixty-five to sixty-three, 
deserving, eligible persons are entitled to a 
$75 minimum monthly income; the state, 
with substantial federal assistance, pays as 
much of this as a person does not receive 
from social security, insurance or other 
sources. In Massachusetts last year, ap- 
proximately 100,000 citizens received old-age 
assistance; under the new law the financial 


VACANCIES IN NEW YORK 


burden, upon the state alone, is expected to 
rise from $33,000,000 to $83,000,000 a year. 

Oregon citizens voted in favor of a law 
raising the pension minimum from $30 to 
$50. The new minimum had been in effect 
since 1948 when the electorate adopted an 
initiative petition providing for it and in- 
structed the legislature to amend the old- 
age assistance law to that effect. The 
revision of the law, however, retained the 
requirement that sixty-five be the eligible 
age (the initiative petition had reduced the 
eligible age for women to sixty), so it had 
to be presented to the voters again for ap- 
proval. The revised law_has a new clause 
providing penalties for persons who do not 
report all other income when _ seeking 
pensions. 


Arizona petitions to provide a $75 mini- 
mum for old-age pensions was defeated, as 
also were petitions to increase unemploy- 
ment compensation benefits and extend such 
benefits to agricultural labor, and to amend 
the workmen’s compensation law to fix 
maximum benefit amounts. 


INSURANCE DEPARTMENT 


Vacancies for principal actuary (life) and associate actuary (casu 
alty) exist in the New York Department of Insurance. 


The entrance salary for principal actuary is $7,225; for associate 
actuary, $5,860. Five equal annual increases bring the salary to $8,880 


and $7,120, respectively. 


Principal actuaries must have had four years of experience, asso 
ciate actuaries three. Principal actuaries (life) must have passed any 
six of the examinations of the Society of Actuaries. Associate actuaries 
(casualty) must have passed any four parts of the associateship and/or 
fellowship examinations of the Casualty Actuarial Society. 

Unwritten examinations, without residence requirements, will 
soon be announced for these positions by the New York State Depart- 
ment of Civil Service. Candidates will be evaluated on the basis of 
training and experience. Candidates may file for either or both 


examinations. 


Write for detailed announcements and applications either to the 
Superintendent of Insurance, 324 State Street, Albany, New York, 
or the Department of Civil Service, State Office Building, Albany, 
New York. The final filing date is February 5, 1951. 
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Opinions 


ee board must au- 
-N thorize salary deduction for group 
insurance when any employee executes 
assignment.—Three questions were pre- 
sented to the Attorney General relating to 
group insurance for county employees: (1) 
Is the county board a party to the contract 
between the employees and the insurance 
carrier? (2) May the county board exercise 
any discretion in regard to any aspect of the 
matter of accomplishing insurance? (3) 
Must the county board approve and author- 
ize deductions from salary or wages of any 
employee who files the appropriate statutory 
order therefor? 

“The act comprising sections 44-1603 to 
44-1612, [Nebraska] R. S. Supp. 1949 de- 
clares a legislative policy that all public 
employees shall have a right to participate 
in group insurance plans under such circum 
stances that payment‘of the premiums can 
be accomplished by the execution of an 
order authorizing the withholding by the 
employer of such amount so withheld to the 
insurance carrier or employees’ association 
designated in the order,” the Attorney Gen- 
eral said. 

After construing different sections of the 
statute referred to, he concluded that the 
county board (1) is not a party to the group 
insurance contract, (2) may not exercise any 
discretion in any manner and (3) must ap- 
prove and authorize deductions from the 
salary or wages of any employee who exe- 
cutes the proper form of assignment.—Opin- 
ion of the Nebraska Attorney General, 
November 2, 1950. 


NX] EVADA—Stock insurance company 

must maintain assets equal to paid-in 
capital—The Insurance Commissioner of 
Nevada submitted to the Attorney General 
a report of a joint examination, with the 
State of Utah, of a domestic life insurance 
company. The report showed the admitted 


Attorneys General 





of Attorneys General 


assets of the stock company to be less than 
its capital plus liabilities, with a consequent 
capital impairment to the extent of the 
deficit. 

The officers of the company contended 
that the capital required to be maintained 
under Section 22 of the insurance act was 
the minimum sum named therein ($125,000), 
and not the capital resulting from the sale 
of stock at par value. 

This contention the Attorney General re- 
jected in the following language: 

“The Capital to be maintained at all times, 
as required by statute for such a stock com- 
pany, is the actual paid-up capital out of the 
amount authorized in its articles of incor- 
poration. The minimum capital named in 
the statute is but a measure that such a 
company must meet before it may commence 
business. The paid-up capital is the actual 
amount received from the sale of stock at 
par value. When the minimum requirement 
is attained it ceases to be a measure of capital, 
and the actual paid-up capital then becomes 
the amount that must be maintained with- 
out impairment, . . . To hold otherwise 
would indicate that a company .. . could 
have stock subscribed and paid to the 
amount of a million dollars, if authorized in 
its articles, and the only paid-up capital 
accounted for and to be added to its other 
liabilities in its report would be a fixed sum 
of $125,000.”"—Opinion of the Nevada Attor- 
ney General, October 13, 1950. 


Nae CAROLINA—For purposes of 
Workmen’s Compensation insurance, 
public library employees are employees of 
the governmental unit sponsoring the li- 
brary.—The Attorney General’s opinion was 
requested with respect to Workmen’s Com- 
pensation insurance coverage for employees 
of a public library. The question was 
whether employees of the library were, for 
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purposes of the Workmen’s Compensation 
Act, employees of the city, a self-insurer, or 
whether it was necessary for the library 
to contract for coverage with a carrier. 


The Attorney General replied that the In- 
dustrial Commission had already ruled on 
the question and that he concurred in its 
conclusion: Library employees are em- 
ployees of the county, city or town that 
sponsors the public library. Therefore, pri- 
vate insurance coverage was unnecessary.— 
Opinion of the North Carolina Attorney Gen- 
eral, October 23, 1950. 


TAH—A mutual benefit “term” policy 

whose premium varies “as determined 
from time to time by the Association” is an 
ordinary life contract for reserve purposes. 
—The Attorney General was asked whether 
the procedure of a mutual benefit association 
for the maintenance of reserves fulfilled the 
requirements of Chapter 31 of Title 43 of 
the Utah Code as amended by Laws of Utah 
1947 (Chapter 63), and particularly the pro- 
visions of Section 43-31-10 thereof. 

The policy in question provided for neither 
a fixed premium nor for a predetermined 
variable premium. Rather, according to the 
policy, premiums would “be computed on 
the basis of one thousand dollars of benefit, 
as determined from time to time by the 
Association as the amount necessary to 
maintain the Reserve Requirements and the 
Benefit Fund... .” The policy also provided 
for assessments when necessary “to maintain 
the Benefit Fund and the Reserve Require- 
ments as required by law.” It provided 
expressly that it should have no cash or sur- 
render values and that “all policies in force 
shall be deemed to be annual renewable term 
contracts and the basis of ... [the mean 
reserve computation] shall be the amount 
of death benefit in force and the attained 
age of each insured at the date of said 
computation.” 

The “fund” basis of operation worked in 
this way. After charging any premium which 
it desired, the company then split the pre- 
mium paid, crediting a portion thereof to a 
benefit fund from which were paid claims 
under policies. That is, the benefit fund 
represented an accumulation for whatever 
premiums were actually collected, without 
regard to the permanent adequacy of such 
premiums, anticipated mortality, and the 


like. 


The statutes of Idaho, where the benefit 
association was organized, declared that the 
policies or certificates of mutual benefit asso- 
ciations should be “deemed to be annual 
renewable term contracts,” -and in this pro 
ceeding the association asserted that the 
policy in question should, for reserve re- 
quirements, be considered as an annual re 
newable term contract. 

This contention the Attorney General re 
jected. “We understand that, under annual 
renewable term insurance as that phrase is 
used in the industry, the premium or the 
benefits vary from year to year in con- 
formity with actuarial principles so that, 
except for unearned premiums, no reserves 
are required. That is as the rate of mortality 
increases, the premium is increased or the 
benefits decreased on a predetermined plan 
arrived at by actuarial principles. The policy 
in question is not so arranged. The benefits 
remain constant, and the premium varies, ‘as 
determined from time to time by the Asso- 
ciation as the amount necessary to maintain 
the Reserve Requirements and the Benefit 
Fund.’ It is noted that the Association can- 
not, under the contract, discontinue the 
policy on its anniversary date or at the end 
of a premium period, except for non-pay- 
ment of premium or other reasons not mate- 
rial here. The policy thus has the appearance 
of an ordinary life contract, regardless of 
what it may be called.” Consequently, the 
policy must be treated as an ordinary life 
contract for reserve ._purposes.—Opinion of 
the Utah Attorney General, No. 1357, August 
25, 1950. 

State Aeronautics Commission need not 
carry liability insurance on state-owned air- 
plane.—W hat is the advisability and legality 
of the Utah State Aeronautics Commission’s 
carrying liability insurance on the state- 
owned airplane? This was the substance 
of a question presented to the Attorney 
General. 

Referring to his Opinion No. 1129 of 
August 24, 1949, regarding the liability of 
the state and its employees while driving 
state-owned cars, the Attorney General said 
that the legal principles set forth in that 
opinion were applicable here. Since the legis- 
lature had not waived the state’s immunity 
to suit with respect to the Utah State Aero- 
nautics Commission, liability insurance on 
the airplane was unnecessary.—Opinion of 
the Utah Attorney General, No. 1368, Septem- 
ber 16, 1950. 


——. Pe 
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'§ State Department Rulings 


California 
Disability Policy Forms 


Commissioner Downey of California has 
issued a bulletin regarding the submission 
of disability policy forms to him for ap- 
proval of benefit provisions. According to 
the new provisions of Section 10291.5 of the 
Insurance Code of California, insurers will 
no longer have the right, as of January 1, 
1951, to use individual and family expense 
group policy forms not meeting the require- 
ments of that section, even though such 
forms have been given a prior authorization; 
they will, instead, have to abide by the 
new minimum digability benefits provisions 
recently established (see “State Depart- 
ment Rulings” in last month’s JOURNAL, 
page 835). Since the bulk of these policy 
forms would be submitted to the Insurance 
Department between the time of this bul- 
letin (November 13) and January 1, the 
Department will review all forms given 
temporary approval between July 1, 1950, 
and January 1, 1951, and either give them per- 
manent approval or advise the insurers of any 
changes made; and will, contrary to its usual 
practice, approve riders making changes which 
bring the policies within the requirements of the 
new law and rules. The approval of such 
riders will be only temporary, but the Com- 
missioner believes that he can extend their 
validity to the time that the new standard 
provision law recommended by the National 
Association of Insurance Commissioners is 
enacted in California, or until it is deter- 
mined that the law is certain to be enacted 
by the legislature in the coming session. 

The Commissioner asked all disability in- 
surers to cooperate in the submission of 
forms by (a) submitting only pilot forms, 
rather than all the forms which will embrace 
the necessary changes; (b) attaching to 
riders, if any are submitted, sample copies 
of all the policies with which they are to 
be used, so that these will not have to be 


State Department Rulings 





pulled from the Department’s files; (c) 
sending separate lists of (i) forms not to 
be used in the future, (ii) forms which will 
probably not be in compliance with the 
law, but which are intended for future use, 
and (iii) forms which are intended for use 
in the future and which seem to com- 
ply with the law. There is no time limit for 
submitting forms, but the Commissioner 
urged that those in category (iii) be sub- 
mitted as soon as possible. 


California Insurance Code 
Section 10291.5(b) Construed 


In another bulletin from Commissioner 
Downey there is explanatory material to 
aid draftsmen in connection with the con- 
struction of Paragraphs 4 and 12 of the 
California Insurance Code Section 10291.5(b). 
Although Commissioner Downey empha- 
sized in the bulletin (Number 103) that the 
constructions were neither rulings nor reg- 
ulations, it is apparent that draftsmen may 
study the Commissioner’s remarks in much 
the same way as they would his rulings. 


In Paragraph 4 of the cited section, cer- 
tain standards are set forth for accident 
and for sickness. With respect to those for 
accident, where an accident occurs while 
the policy is in force, the insurer may not 
by any language, whether in the insuring 
clause, benefit clause, or exception or re- 
duction clauses, terminate or reduce the 
liability which the insurer would otherwise 
have under the terms of the policy includ- 
ing its other limitations, conditions, reduc- 
tions, exceptions and restrictions, for losses 
resulting from that accident. This restric- 
tion applies to loss of time, dismemberment, 
hospitalization, nursing, medical, surgical or 
other benefit clauses of any nature. 


Thus, if an accident occurs during the 
policy term, the insurer may not put any 
clause in the policy which will require that 
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hospitalization resulting from that accident 
commence or occur during the term of the 
policy. “Many insurers have protected 
themselves from stale claims by providing 
that the hospitalization must commence 
within a reasonable time after the occur- 
rence of the accident,” the Commissioner 
said. He continued, “This Department will 
not object to such clauses unless the period 
of time is so unreasonably short that the 
benefit is rendered illusory or unless it ap- 
pears to be an indirect attempt to require 
that the hospitalization commence during 
the policy period.” 

With respect to the sickness insurance 
provisions of Paragraph 4, the prohibition 
against terminating or reducing such liabil- 
ity as the insurer would otherwise have 
under other terms of the policy applies only 
where total disability from sickness com- 
while the policy is in and 
continues until the commencement of the 
hospitalization or the occurrence of whatever 
other loss is covered by the policy. 

In this connection Mr. Downey said: 
“It is the position of the Department that 
total disability must be measured by an ob- 


mences force 


jective test rather than by the test of total 
disability as defined in the policy. For ex- 
ample: A policy may provide that total 


disability benefits for sickness are payable 
only if the insured is house confined, If a 
situation arises where the insured is totally 
the term of the policy, 
though not house confined, 
until he 


disabled during even 
and remains so 
then the termina- 
tion of the policy may not be used to defeat 
the payment of the total disability benefit 
for house confinement. In this same situa- 
tion, hospitalization and all other benefits, 
would likewise 


is house confined, 


if provided in the policy, 
be payable. 

“The rule with 
be stated 


to sickness may 
as follows: If the 
insured is totally disabled during the term 
of the policy and remains so until the com- 
mencement of the hospitalization or of 
house confinement or the occurrence of 


respect 
affirmatively 


surgical operation, etc., 
the benefit will have to be paid, and the 


medical treatment, 


policy may not contain any provision to 
the contrary.” 


Paragraph 12 of the cited section requires 
that the policy contain a provision for a 
grace period, the length of time of which 
varies with the premium payment period of 
the policy. This has presented a problem 
to those companies whose premium pay- 
ment time may vary from one period to 
the next as the policy, by its terms, per- 
mits the insured to pay his renewal premi- 
um on a monthly, quarterly or annual basis. 


“In such policies,” said Commissioner 
Downey, “the Department will accept a 
grace period of either thirty-one days or a 
grace period clause which makes the grace 
period, in accordance with the terms of the 
statute, measurable by the period covered 
by the last renewal premium paid by the 
insured. A clause, if it is substantially as 
follows, will be acceptable: 


“*A grace period will be granted for the 
payment of each premium falling due after 
the first premium during which grace period 
the policy shall continue in force. If the 
last preceding premium was paid monthly 
or quarterly the grace period will be ten 
days. If such last preceding premium was 
paid for a period longer than quarterly, the 
grace period will be thirty-one days’.” 

Further, if the policy is one in which 
the insurer reserves the right to refuse any 
renewal, the insurer may add a qualifying 
provision substantially as follows: 

“Unless not less than five days prior to 
the premium due date, the insurer has de- 
livered to the insured or has mailed to his 
last address as shown by the records of the 
insurer, written notice of its intention not 
to renew this policy beyond the period for 
which the premium has been accepted. P 

A qualifying provision such as the one 
above must be properly integrated with the 
grace provision, the Commissioner stated. 


The bulletin also contains constructions of 
Paragraphs 10 and 12 of Section 10291.5(b). 


SAFETY RATE SHOULD RISE NOW 


Although elevators travel more miles than any 
“Guide ‘to Elevator Safety” 


transportation except feet, the 


other form of 
just pub- 


lished by the Association of Casualty and Surety Companies is claimed 


to be the first publication on the subject. 
this twenty-four-page discussion of ups and downs is 


pamphlets, 


Part of a series of safety 


available through the Association’s member companies. 
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'§ =©News.. Articles .. Books 


Supreme Court Action 


War risk insurance was involved in two 
decisions rendered by the Supreme Court 
of the United States on November 27. In 
one case, the Court held that a policy insur- 
ing a steam tanker against “all consequences 
of . . . warlike operations” did not cover 
a collision between the insured vessel and 
a Navy minesweeper where the minesweep- 
ing was found not to be the predominant 


and determining cause of the collision. 
(Standard Oil Company of New Jersey v. 
U. S., 11 CCH Unirep States SUPREME 
Court BULLETIN 141.) 

In the other case the Court held that the 


same coverage provision was inapplicable 
when an army transport was stranded by 
reason of an inexperienced helmsman’s mis- 
take in steering. (Libby, McNeill & Libby 
v. U. S., CCH Unirep Srates SuprREME Court 
BULLETIN 159.) 

On November 13 the Court noted juris- 
diction in the case of California State Auto 
mobile Association Inter-Insurance Bureau v 
Downey, Docket No. 310. The question pre- 
sented by this case relates to the validity of 
an order requiring an insurance exchange 
or reciprocal to issue automobile liability 
insurance to nonmembers, as required by 
the California Assigned Risk Law. 


Membership Requirements— 
Federation 
of Insurance Counsel 


The publication of addresses delivered at 
the annual convention of the Federation of 
Insurance Counsel in the October, 1950 
issue of this JouRNAL resulted in a number 
of inquiries from insurance attorneys as to 
membership in the Federation. 


News... Articles .. Books 





The Federation states that membership 
is limited to three classes of persons: Insur- 
ance Commissioners of the various states and 
Canada, executives of insurance companies, 
and practicing attorneys, and there are cer- 
tain limitations respecting practicing attorneys 

In the case of attorneys with “a vw” 
rating in the Martindale-Hubbell Law Di- 
rectory, investigation is simplified. In the 
case of other attorneys, affidavits from a 
member of the Federation and from two 
members of their local bar in high standing 
are required as to the applicant’s ability and 
integrity and the general regard of his col- 
leagues. All applications must be approved 
by the membership committee, by a re- 
gional committee from the applicant’s area 
and by the Federation’s Board of Gov- 
ernors, Emphasis is placed upon quality 
of membership, rather than the number of 
members. 


Annual dues amount to $12 a year, which 
includes the subscription price to a quarterly 
publication. Applications for membership 
should be made to the general office of the 
Federation of Insurance Counsel, Box 242, 
Urbana, Illinois. 


Survey of Drivers 


Are men safer drivers than women? Are 
teen-age drivers as accident prone as re- 
ported? Are the professionally taught safer 
drivers than the self-taught? New light is 
thrown on these and many other driving 
questions by a recently completed psycho- 
logical type of survey among more than 
1,000 drivers of all ages and’ both sexes 
conducted by the American Mutual Liability 
Insurance Company. 


According to Arthur S. Johnson, Vice 
President and Engineering Manager of 
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that company, “Analysis of our first sample 
of tests indicates that the man generally 
knows how to drive better. The teen-ager 
is not adequate in emergencies; the pro- 
fessionally-taught driver is more skillful, 
but above everything else, it seems certain 
that the best evidence of a safe driver is 
actual driving experience—in meeting haz- 
ardous situations safely, there is no substitute 
for driving hours behind the wheel... . 


“The average score for all persons tested 
was 59 out of a possible 100. This average 
is too low, and may mean that drivers 
generally are inadequate to prevent acci- 
dents. Among male drivers, the poorest 
score was made by men over 65, mostly 
self-taught, while in the 25 to 44 age group, 
they were shown to be at the peak of their 
driving judgment as well as physical and 
mental capabilities. Men between 45 and 64, 
the test reveals, ranked as the second best 
group. Male drivers under 24 ranked third 
in scoring ability, the quicker reactions of 
youth being offset by their quite apparent 
lack of mature driving judgment. 


“As in the case of men, women from 
25 to 44 ranked as the most skilled group 
of distaff drivers. Their scores in this 
bracket averaged 62.9 points or only 3.6 
less than for men in the same age group. 
Women 45 to 64 made the lowest score of 
any age group of either sex. Women and 
girls under 24 had a slightly lower score 
than males of their own age.” 


Summing up the results of the insurance 
company’s study, Mr. Johnson advised that 
58.7 per cent of all male drivers made 
less-than-average scores, while 41.3 per 
cent were able to better the average for the 
test. Seventy-five percent of all women 
tested were under average on scoring ability 
as compared with twenty-five per cent for 
average or better. 


‘ 


Advanced Insurance Institutes 


The first in a series of advanced insurance 
institutes dealing with property and casualty 
fundamentals is being held at Michigan State 
College December 4-8. 


Approximately sixty agents and solicitors 
from all over Michigan are expected to 
attend, according to Carl L. Strong, co- 
ordinator of insurance training in the col- 
lege’s Continuing Education Service. 


More than twenty subjects will be studied 
in the fields of salesmanship and casualty, 
fire, inland and marine insurance. 
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Nine top-flight insurance agents from 
Michigan will comprise the staff for the 
institute, 


Although sessions have been held pre- 
viously on this subject for beginners, this 
is the first advanced institute to be held 
at Michigan State College, Strong said. 


It is planned to have two or three additional 
advanced institutes during the next year. 


The institute is sponsored by the Michi- 
gan Association of Insurance Agents and 
the Continuing Education Service, in co- 
operation with numerous state and private 
insurance groups. 


Illinois Receives Award 
for Safe Driving 


On November 14, Governor Adlai E. 
Stevenson accepted a bronze plaque honor- 
ing the State of Illinois for marked progress 
in safe driving instruction in the state’s 
high schools during the past year. The 
plaque represents the “Superior Award” of 
the annual Driver Education Award Pro- 
gram sponsored by the Association of Cas- 
ualty and Surety Companies. 


Governor Stevenson received the award 
at a luncheon meeting of the Illinois Asso- 
ciation of Insurance Agents’ annual con- 
vention in Springfield, Illinois. Officials of 
state departments responsible for street and 
highway safety and public education at- 
tended. The award was presented by Frank 
H. Hawk, president of the agents’ association. 


Mr. Hawk pointed out that in qualifying 
for the Superior Award, the program’s 
highest honor, Illinois now offers courses 
in safe driving in 597 of its 692 secondary 
schools, with more than 77,300 eligible sec- 
ondary school students enrolled in the 
courses. These future drivers learning les- 
sons in accident prevention now represent 
two out of every three students eligible for 
such courses in Illinois. 


The program’s impact on the accident 
record of young drivers is indicated by a 
spot check made this year by the Associa- 
tion of Casualty and Surety Companies. 
This survey showed that drivers trained 
in high school had only one accident to 
every three in which teen-age operators not 
so trained were involved. 


This year all forty-eight states have 
driver education programs in their schools, 
nearly twice the 1948 total of twenty-five 
states. A total of 551,723 students were en- 
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rolled in these courses in 6,995 high schools 
during the academic year ended last June. 
They represent one third of the nation’s 
students and schools eligible for the courses. 


“Though there is still considerable prog- 
ress to be made before the maximum goal 
is reached in training youthful drivers in 
our state,” Mr. Hawk told the governor 
and guests, “the great increase during the 
past year in the number of schools giving 
instruction shows that Illinois is very much 
aware of the importance of this life-saving 
form of education.” 

The purpose of the Association’s Driver 
Education Award Program is to give rec- 
ognition to those state governmental agen- 
cies responsible for public education and 
highway safety, and to mark the progress 
of nonofficial groups within the state which 
have consistently supported high school 
driver education programs. 

Each Illinois high school which conducted 
a driver education course during the 1949-1950 
term will receive from the Association of 
Casualty and Surety Companies certificate 
reproductions of the plaque. 


ARTICLES 


State Regulation of Insurance Reg- 
ulation of insurance under the laws of the 
various states since the passage of the Mc- 
Carran Act in March, 1945, is the basis for 
this discussion by the general counsel of 
the National Bureau of Casualty Under- 
writers —Donovan, “Regulation of Insurance 
Under the McCarran Act,” Law and Con- 
temporary Problems, Autumn, 1950. 


Suing Our Uncle, and Recovering . . 
The author discusses the Federal Tort 
Claims Act, which made Uncle Sam a tort- 
feasor. He notes a recent Supreme Court 
dictum: “Local law must be pleaded since 
the . . . Act permits suit only ‘where the 
United States, if a private person, would 
be liable in accordance with the law 
of the place where the act or omission 
occurred’.” Congress’ purpose in passing 
the act was explicit. “Congress was 
desirous of ridding itself of private bills 
founded on tort claims.”—Tooze, “Uncle 
Sam—A Tort-Feasor,” Oregon Law Review, 
June, 1950. 


Think Before You Speak! Such 
would seem to be the implied advice of a 
British professor, as he discusses defamation, 
touching upon the defense of qualified privi- 
lege.—Wade, “Defamation,” Law Quarterly 
Review, July, 1950. 


News... Articles .. Books 


Liberty v. Equality . . . The conflict 
of these postulates of democracy is dis- 
cussed by a member of the New York bar. 
—Silving, “The Conflict of Liberty and 
Equality,” Jowa Law Review, Spring, 1950. 


Legal Interpretation . . . Restatement 
of the law of interpretation is sought by the 
author.—Silving, “A Plea for a Law of In- 
terpretation,” University of Pennsylvania Law 
Review, March, 1950. 


BOOKS 


Credit Control over Real Estate 


The Impact of Government on Real Estate 
Finance in the United States. Miles L. Co- 
lean. National Bureau of Economic Re- 
search, Inc., 1819 Broadway, New York 23, 
New York. 1950. 171 pages. $2.50. 

Government control over real estate has 
developed by way of the only means possi- 
ble—that is, through credit control. Recent 
regulations on controls of credit that in- 
cluded real estate serve to emphasize the 
importance of this book. 

This small volume is one of the studies 
in urban mortgage financing under way at 
the National Bureau of Economic Research 
under the direction of Professor Raymond 
J. Saulnier of Barnard Coltege, Columbia 
University. 

The author traces governmental interven 
tion in the real estate field from the first era 
of settlement. Then there was continuous 
public as well as private effort to make 
capital available to develop the wilderness, 
and now “practically every source of gov- 
ernmental power has been invoked” to reg- 
ulate and direct the flow of funds for real 
estate development. 

During World War I, says the author, 
emergency powers affecting real estate ac- 
tivity were invoked to curtail construction, 
to grant priorities in the use of building 
materials and to engage directly in industrial 
and residential building. During the de- 
pression of the thirties the declaration of a 
national emergency gave support to the inno- 
vations of that period. “The ease with which 
such measures as the National Housing Act 
and the United States Housing Act escaped 
serious constitutional challenge, as com- 
pared with the much less novel Land Bank 
Act,” says the author, “indicated the new 
force which that crisis brought to the inter- 
ventionary process.” 

By broad use of emergency powers during 
World War II, construction, rents, sale 
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prices of newly built houses, building ma- 
terials prices, construction workers’ wages 
and the prices of certain building operations 
were controlled, the Home Loan Bank 
Board temporarily abolished, and the Na- 
tional Housing Agency created. Some of 
the same powers continued in force after 
the war. They permitted the continuance of 
rent control, the limitation of Construction, 
the issuance of priorities and all the activities 
authorized by the Veterans’ Emergency 
Housing Act of 1946, Mr. Colean concludes 
from this that the right to invoke emergency 
power to meet new crises may now be con- 
sidered a settled interventionary principle. 
The federal government has used its power 
to influence lending activity in many ways 
and to accomplish a number of objectives 
not all directly related to credit conditions. 
For instance: 

(1) The credit instrument has been used to 
grant privileges to special groups, such as 
tenant farmers, war workers and veterans, 
although in the beginning privileges were 
extended only to borrowers in distress. 
Credit is made available in accordance with 
a measure of need rather than a measure of 
risk, and the terms of credit are such as to 
meet the need. 

(2) Mortgage credit has been used to in- 
fluence the type of tenure, such as the encour- 
agement of the family-operated farm and the 
expansion of individual home ownership. 
(3) The character of the property has 
been subject to influence, such as location, 
planning, design and urban redevelopment. 
(4) Real estate prices are influenced 
through appraisals and limitations on loan 
amount, control over prices veterans are 
permitted to pay and over rents of aided 
apartment house properties. 


(5) Extension of mortgage credit has 
been used to achieve social objectives. 

In its new function, then, credit plays an 
integral part in a general welfare program 
under which government assumes responsi- 
bility for better standards of income, health 
and shelter. 


In summation, “The problems raised by 
these unresolved conflicts in public policy 
are of immediate and inescapable concern 
to all participants in realty finance whether 
as lenders or borrowers, or as_ private 
persons, institutions or government agencies. 
So far, there has been little reason to be- 
lieve that a means for bringing consistency 
into the vast range of governmental im- 
pacts on real estate finance is likely to be 
brought about in the near future.” 
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Policy and Bond Forms 
Now Available 


A specially designed kit of sixteen com- 
monly used policy and bond forms and re- 
lated material has been prepared by the 
Association of Casualty and Surety Com- 
panies for the use of students in casualty 
and surety courses. The materials were 
prepared at the request of college and uni- 
versity teachers of insurance who have long 
felt the need for such a teaching aid. 


In the preparation of the kit, a thorough 
survey was made of representative casualty, 
fidelity and surety policies and bonds, with 
frequently used endorsements, and some 
seventy-five forms and endorsements com- 
prised the first selection. The professors 
of insurance who were consulted recom- 
mended that the kits should contain not 
more than sixteen commonly used forms 
which would give students as broad a pic- 
ture as possible of the casualty and surety 
field. The forms are filled in with actual 
cases. Because many of today’s litigious 
questions relate to clauses contained in 
these starfdard forms, the kit might also 
be useful to lawyers. 


Among the sixteen forms selected for 
the kit are the following: (1) Combination 
Automobile Policy—Liability and Compre- 
hensive Material Damage for Private Pas- 
senger Cars; (2) Workmen’s Compensation 
Policy—with Standard State Endorsement 
and Occupational Disease Endorsement; 
(3) Commercial Accident Policy; (4) Healta 
Policy; and (5) Primary Commercial Blanket 
Bond. 

The kit is the first of its kind offering 
for study actual cases in a mythical com- 
pany. As a public service, the Association 
is making the kit available without charge 
to all students enrolled in the following 
three courses: (1) Casualty and surety 
courses, for college credits; (2) Advanced 
casualty and surety courses in qualified in 
dependent insurance schools; (3) C. P. C. U. 
study groups. Free distribution must be 
strictly limited to students enrolled in those 
three courses, the Association reports. This 
is because there has already been a very 
large number of requests for the kit which 
cannot possibly be granted without a nomi- 
nal charge to cover production costs. The 
Association will provide the kits at $1 per 
kit for companies which maintain schools 
for training agents. 

Requests for the kit should be addressed 
to the Association of Casualty and Surety 
Companies, 60 John Street, New York 7, 
New York. 
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Selected Decisions from All Jurisdictions Involving Negligence (page 923), 
Life, Health and Accident Insurance Contracts (page 927), Fire and 
Casualty Contracts (page 929) and Automobile Policies (page 
931), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Wife May Recover 
for Negligent Injury to Spouse 

Plaintiff's husband was injured while in 
defendant’s employ. He suffered permanent 
injuries to his body in and about his abdo- 
men, and his wife was consequently “de- 
prived of his aid, assistance, and enjoyment, 
specifically sexual relations.” The husband 
thereafter received compensation for his 
injuries pursuant to the provisions of the 
applicable workmen’s compensation statute 
for the District of Columbia 

Subsequently the wife brought this action 
against the husband’s employer to recover 
damages for loss of consortium. The de- 
fendant employer moved for a summary 
judgment on the grounds that the court 
lacked jurisdiction and that the complaint 
failed to state a cause of action. The motion 
was granted and judgment was entered for 
the defendant. This appeal followed to test 
the validity of that order. 

Two problems were thus presented to the 
reviewing court: (1) whether a wife has a 
cause of action for loss of consortium re- 
sulting from a negligent injury to her hus- 
band; and (2) if the wife were found to 
have such a cause of action, whether that 
action would be cut off by Section 905 of 
the workmen’s compensation statute, which 
provided as follows: 

“The liability of an employer prescribed 
in section 904 of this chapter shall be ex- 
clusive and in place of all other liability of 


Negligence 


such employer to the employee, his legal repre- 
sentative, husband or wife, parents, depend- 
ents, next of kin, and anyone otherwise 
entitled to recover damages from such em- 
ployer at law or in admiralty on account 
of such injury or death - 

The court began its very extensive dis 
cussion of a wife’s right to bring an action 
for loss of consortium resulting from the 
defendant’s negligence with these words: 
“Although this is the first time this question 
has been presented to this court, we are not 
unaware of the unanimity of authority else- 
where denying the wife recovery under 
these circumstances. As a matter of fact 
we have found only one case in which the 
action was allowed, and that authority has since 
been effectively overruled.” The court con- 
sidered the many lines of reasoning em- 
ployed by other courts to deny the wife’s 
right of action and then said: “We can 
conceive of no reasons for denying the wife 
this right for the reason that in this en 
lightened day and age they simply do not 
exist. On the contrary it appears to us that 
logic, reason and right are in favor of the 
position we are now taking. The medieval 
concepts of the marriage relation to which 
other jurisdictions have reverted in order 
to reach the results which have been handed 
to use as evidence of the law have long 
since ceased to have any meaning.” 

The court then turned its attention to the 
problem of whether the wife’s right of action 
could survive the statutory provision quoted 
above. This problem the court disposed of 
in this way: 
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“We would be less than candid if we did 
not admit that the plain and literal language 
of this section of the Act has such broad 
implications that it could be conceived to 
vitiate any right of action flowing from the 
compensable injury; but it is our considered 
opinion that such a broad interpretation 
was not and could not have been intended 
when the result would be such as to lead 
to the absurd and illogical consequence indi- 
cated in this case. 


“There can be no doubt but that this 
section is designed to make the employer's 
liability under this statute exclusive of any 
other liability either at law or in admiralty 
to the injured employee or anyone suing in 
the employee’s right. But where a third 
person is suing in his or her own right on 
account of the breach [of] . . . some independ- 
ent duty owed them by the employer, even 
though the operative facts out of which 
this independent right and correlative duty 
arose are the same as those out of which 
the injured employee recovers under the 
Act, the Act does not proscribe the third 
person’s cause of action. 

“It would be contrary to reason to hold 
that this Act cuts off independent rights 
of third persons when the whole structure 
demonstrates that it is designed to compen- 
sate injured employees or persons suing 
in the employee’s right on account of em- 
ployment connected disability or death. It 
can hardly be said that it was intended to 
deprive third persons of independent causes 
of action where the Act does not even 
purport to compensate them for any loss.” 
Judgment reversed and remanded for further 
proceedings.—Hitaffer et al. v. Argonne Com- 
pany, Inc. United States Court of Appeals 
for the District of Columbia Circuit. May 
29, 1950. 18 CCH NEGLIcENcE Cases 219. 


‘ 


Artificial Pond 
Not Attractive Nuisance 


Plaintiff alleged that the death by drown- 
ing of her eleven-year-old son was caused 
by defendant’s negligence in creating and 
permitting to exist an artificially created 
water-filled excavation; that the bottom 
of the excavation was uneven, so that there 
were sharp drop-offs and holes, some of 
which were eight feet in depth; that the 
pond was about fifty yards from a public 
sidewalk and in plain view of the many chil- 
dren inhabiting the area; and that the pond 
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constituted an attractive nuisance. The trial 
court sustained defendant’s demurrer and 
plaintiff appealed. 


The majority of the reviewing court held 
that the demurrer was properly sustained. 
“By the law of Indiana and the overwhelm- 
ing weight of authority in this country, a 
pond, pool, lake, stream or other body of 
water does not constitute an attractive nui- 
sance. This rule applies to a pond 
created artificially provided that it merely 
duplicated the work of nature without add- 
ing any new dangers. Sharp drops 
and deep holes are common to nature 
and are not foreign to natural ponds... and 
are not considered as traps or hidden dangers.” 


Two judges wrote vigorous dissenting 
opinions and stated that “the majority rule 
will [not] long be the law of this jurisdic- 
tion.”—Plotzki v. Standard Oil Company of 
Indiana. Indiana Supreme Court. June 2, 
1950. 18 CCH NEGLIcENcE CasEs 293. 


Release and Recovery of Judgment 
No Bar to Wrongful Death Claim 


Plaintiff’s decedent, while a customer in 
defendant’s store, was injured by a metal 
frame used for holding signs. The frame 
fell from some distance and struck her on 
the left breast, bruising it and injuring some 
of her ribs. In February of 1937 she brought 
an action against defendant for persona! 
injuries; in February of 1938 she obtained a 
judgment for damages which was duly paid 
by the defendant. At that time she and her 
husband executed a release of any and all 
claims, rights or causes of action arising 
from the accident, and from all known or 
unknown, foreseen or unforeseen, injuries 
arising or resulting therefrom. Her hus- 
band received $400 for signing the release. 

Thereafter a cancer developed from the 
injuries, and plaintiff's. decedent died in 
1946. Plaintiff was appointed administra- 
tor and brought this action for wrongful 
death. The petition alleged that he brought 
the action as trustee for the surviving hus- 
band of the deceased. The petition sur- 
vived defendant’s demurrer and motion for 
directed verdict, and plaintiff won a judg- 
ment in the trial court for damages for 
damages for wrongful death, doctor bills, 
hospital bills and funeral expenses. 

Defendant asserted on appeal that the 
release signed by the deceased and her 
husband was sufficiently broad in its terms 
to release defendant from any liability to 
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the husband for damages resulting from the 
death of his wife. Plaintiff argued that the 
release was ineffective because of two pro- 
visions of the Oklahoma Constitution, which 
were as follows: (1): Article 23, Section 7: 
“The right of action to recover damages for 
injuries resulting in death shall never be 
abrogated and the amount recoverable shall 
not be subject to any statutory limitation.” 
(2) Article 23, Section 8: “Any provision 
of a contract, express or implied, made by 
any person, by which any of the benefits of 
this Constitution is sought to be waived, 
shall be null and void.” 


Five judges on the reviewing court held 
that the judgment for plaintiff should be 
afirmed. Their majority opinion stated that 
the case came “squarely within the letter 
and spirit of the constitutional provisions.” 
It was within the letter of the provisions 
because the right of action for wrongful 
death was nonexistent when the release was 
executed; hence the husband attempted to 
waive his right of action for the death of his 
wife prior to the occurrence of that event, 
and at a time when he had no cause of 
action against the defendant therefor. The 
case was within the spirit of the consti- 
tutional prohibitions because those provi- 
sions sought “to prevent the settlement, for 
small sums, of claims for damages for per- 
sonal injuries ultimately resulting in death, 
before the fatal consequences which might 
result therefrom would be known to or 
appreciated by those dependent upon the 
injured party.” 4 

Three judges joined in a strong dissent, 
asserting that the action for wrongful death 
should not be allowed for two reasons. The 
first reason was that the statutory right to 
bring the action for wrongful death could 
accrue only if the decedent could have 
maintained such an action at the time of 
her death. The deceased could not have 
maintained such an action because there was 
an adjudication as well as a release. Since 
the deceased had no right to maintain an 
action, her husband had no rights to be 
waived under the Constitution. 


The second reason was that the benefi- 
ciary had made a settlement in full for his 
claim for the wrongful death of his wife. 
Moreover, the “intention of Sec. 8, Art. 23 
of the Constitution was to prevent contracts 
from being made wherein the employee 
agreed that the employer would not be liable 
in damages for his death. If the majority 
opinion becomes the law, no defendant will 
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be safe in settling a personal injury case, 
because he would never know when he 
would have a case for wrongful death aris- 
ing out of the same injury.”"—F. W. Wool- 
worth Company v. Todd, Administrator. 
Oklahoma Supreme Court. Filed May 31, 1950. 
18 CCH NEGLIGENCE Cases 206. 


Malpractice— 
Postoperative Treatment 


Plaintiff wife was operated upon by the 
defendant in a public hospital. The opera- 
tion was successful and the defendant sur- 
geon directed an intern to remove the 
stitches. The intern did this, but not in the 
presence or under the supervision of the de- 
fendant surgeon. 

After plaintiff was discharged from the 
hospital, she continued to feel pain and 
was taken for examination to defendant’s 
office, where it was discovered that the in- 
tern had failed to remove two stitches from 
the incision. Defendant removed the stitches 
and dressed the wound. The patient be- 
came dissatisfied, employed another physi- 
cian and brought suit against the defendant 
surgeon. 

Held: The surgeon cannot be held liable 
since he did not personally participate in 
the postoperative treatment. “A surgeon’s 
liability [does not] . . . apply, after the opera- 
tion is concluded, to treatment administered 
by floor nurses and interns in the regular 
course of the services ordinarily furnished 
by a hospital; as to all such care and atten- 
tion they would clearly be acting exclu- 
sively on behalf of the hospital and not as 
assistants to the surgeon.”—Shell et ux. v. 
Schwartz. Pennsylvania Supreme Court, 
Eastern District. Filed May 22, 1950. 18 
CCH NEGLIGENCE CASEs 286. 


Maltreatment of Corpse— 
Damages Allowed for Mental Pain 


The defendant undertaker agreed to re- 
move the remains of plaintiff's deceased 
husband and reinter them in another ceme- 
tery. The agreement provided that the 
undertaker should transfer the body, the 
casket and the tombstone and provide a 
new wooden case for the price of $53. 

About a month after the reburial and after 
plaintiff had paid the undertaker, a rumor 
reached plaintiff that her husband’s body 
had not been removed. Upon investigating, 
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the plaintiff found the body buried in a 
shallow grave just a few inches below the sur- 
face of the ground and without the benefit 
of a casket, case or shroud. Plaintiff had 
the remains placed in a casket and properly 
buried, at a cost of $135 and sued the de- 
fendant for damages for mental and emo- 
tional suffering as well as for pecuniary 
loss. The trial court gave her judgment for 
$1,000, and plaintiff assigned as error the 
allowance of damages for mental anguish. 

The reviewing court affirmed the judg 
ment of the trial court. The court said: 
“When we reach the question as to whether 
mental pain or suffering is a proper element 
of damages in such the are 
in hopeless conflict. But it is univer- 
sally held that where a personal tort, such 
as that with which we are here concerned, 
has been committed which will support an 
action to recover some damages, compensa- 
tion for mental suffering may be recovered 
in addition thereto if such suffering is a 
natural and probable result of the act.’— 
Sanford v. Ware. Virginia Supreme Court 
of Appeals. June 19, 1950. 18 CCH Nec. 
GENCE CASEs 309 


cases courts 


Malpractice—Drugless Healer 
Plaintiff's husband had suffered pains in 
the regions of his stomach, and the muscles 
Plaintiff called 
in a drugless healer who was of the 


of his abdomen were rigid 
opinion 
that her husband was suffering a 
Defendant’s treatment twelve-day 
period consisted in the use of an 
device known as a “sine wave,” 
special laxative, sodium phosphate and castor 
oil. Plaintiff finally called a medical doctor, 
who diagnosed her husband’s condition as 
appendicitis. He was taken to the hospital, 
died. From the autopsy it 
that death resulted from peri- 
tonitis and that the appendix had completely 
rotted off from the portion of the bowel 
to which it was normally attached. De 
fendant contended: (1) that he should not 
be liable as he practiced only that which 
he was authorized to practice; and (2) that 
the deceased had assumed the risk and was 
guilty of contributory negligence. Judgment 
was given in the lower court for the plaintiff. 


“reaction.” 
Over a 
electrical 
a form ofa 


where he was 


determined 


By statute, a drugless healer was licensed 
to make use of (1) heat and cold through 
the medium of either water or electricity; 
(2) exercise or movement of the parts of the 
body; (3) manual or mechanical massage or 
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vibration of parts of the body; (4) electric 
radiations or currents; (5) diet; and (6) 
mental suggestion. 


Judgment for plaintiff was affirmed. The 
defendant was not a doctor but a drugless 
healer without authority to administer drugs 
or substances to be used as medicine. In 
plain violation of this inhibition, the defend- 
ant administered drugs to the deceased. Al- 
though in his limited field a drugless healer 
is not an insurer of the results, nevertheless 
if “he steps out of his limits and under- 
takes to treat a disorder for which, in the 
highest level of medical science there is a 
generally recognized treatment, such inter- 
loper must be held accountable to the ac- 
cepted standard of treatment.” It was clear 
that the deceased had many of the charac- 
teristic symptoms of appendicitis, and if it 
was appendicitis, a drugless healer had no 
right to treat it. 


The defendant’s contention that the plain- 
tiff had assumed the risk and had been guilty 
of contributory negligence in that he knew 
the defendant would not operate was com 
pletely rejected by the court. The patient 
rightly accepted the word of the defendant 
and trusted in the efficacy of the treatment 
prescribed by him.—Kelly, Administrator v 
Carroll et al. Washington Supreme Court 
May 31, 1950. 18 CCH Neciicence Cases 410 


Proximate Cause 


Plaintiff brought this,action against the 
defendant, alleging that his injuries were due 
to the negligence of the defendant in failing 
to place guard rails on his ramp. Plaintiff 
sold milk to the defendant and, while deliv- 
ering such milk, he used a ramp constructed 
by the defendant. The ramp was about five 
feet from the ground, While using the ramp 
the plaintiff was stricken with 
and fell. 

Held: Judgment for defendant. The prox- 
imate cause of the injury was not the lack of 
the railing but the sudden attack of dizziness 
which the plaintiff sustained. The plaintiff 
had delivered milk to the defendant many 
times before and he was well acquainted with 
the fact that the ramp was not provided with 
a railing. The only new factor to be con- 
sidered on this occasion was the dizziness of 
the plaintiff and it was not negligence for the 
defendant to fail to guard against this un- 
foreseeable occurrence —Ashworth v. Carna 
tion Company. Tennessee Supreme Court. April 
29, 1950. 18 CCH NEGLIGENCE CASEs 273. 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as 
Reported by CCH LIFE INSURANCE REPORTS 





Offer and Acceptance— 
Effect of ‘Binding Receipt"’ 


Plaintiff on May 17, 1946, was issued a 
health and accident policy by the defendant 
insurer, through its agent at El Monte, 
California, where plaintiff was then living. 
[he policy lapsed on September 1, 1946, 
On March 10, 1947, plaintiff, then staying 
at the home of his mother-in-law in North 
Carolina, wrote to the company inquiring 
as to the date his policy had lapsed, and 
what payment would be necessary to put 
the policy again in force. About March 21 
the agent in California wrote to plaintiff 
enclosing two identical forms of application 
for insurance. Apparently in accordance 
with instructions from the agent, plaintiff 
signed both applications but filled out only 
one. The completed application was dated 
by plaintiff on March 29, 1947, when he 
mailed the two applications to the agent 
along with twenty-eight dollars in cash as 
one quarter’s premium. 

The agent’s records showed that he did 
not receive this letter until April 14, but 
there was evidence tending to show that 
it was received at an earlier date. The 
agent filled in the signed but uncompleted 
application, conforming it to the completed 
one except that he dated it at El Monte 
April 14. He forwarded both applications 
to an employee of the company with re- 
quest that one be submitted to the company. 


But on the same day he mailed to plain- 
tiff a “binding bearing the same 
the application completed by 
plaintiff and reading as follows: 


receipt” 
number as 


“BINDING RECEIPT 


Life Insurance Company . . 

“No. 335456 
“Received of . the Applicant 

“sum of $27.25 on account of quarterly 
premium on the proposed insurance in ac- 
cordance with the application bearing the 
same number as this receipt. This payment 
is made and accepted subject to the follow- 
ing conditions: 
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“Tf, on the date of this payment, the 
applicant, in the opinion of the Company’s 
authorized officers in Los Angeles, was in- 
surable and acceptable as a standard risk 
under its rules and practices for the policy 
or policies exactly as applied for, the policy 
or policies will be dated and made effective 
as of the date of this payment in accordance 
with its or their terms; otherwise there 
shall be no liability on the part of the 
Company, except to return this payment 
to the applicant upon surrender of this 
receipt. ... 

“Dated at Elmonte Calif., on April 14-1947, 
WO A Meise 

The receipt was signed by the agent, who 
wrote on the back as follows: “. . . Thank 
you for your prompt reply to my letter 
this will pay your Insurance up to July Ist 
1947—I will send your reinstated policy to 


” 





you just as soon as it is issued. ... 
This recei;t plaintiff 
about April 20. In the meantime, on April 2, 
plaintiff was injured in an automobile acci- 
dent in North Carolina. Notice of the in- 
jury was sent to the agent and on April 21 
he wrote that the applications and money 
had not reached him until April 14 and that 
the company said that, as it did not have 
the money on the date of the accident, the 
policy was “not reinstated early enough” 
for plaintiff to be entitled to benefits, and 
that the premium would be returned, The 
company later mailed a check for the pre- 
mium but it was refused by plaintiff. 


was received by 


Thereafter plaintiff filed suit for benefits 
at $100 per month, being the benefits pro- 
vided by his former policy and by the policy 
applied for, The trial court concluded that 
“there was a sufficient offer and acceptance 
between the parties to this action so as to 
constitute a binding contract in existence 
prior to plaintiff's accident.” The defendant 
insurer’s appeal presented contractual and 
evidentiary questions. 

The reviewing court reversed the judgment 
of the trial court and ordered a new trial. 

(1) If the mailing of the applications and 
premium constituted an acceptance of an 
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offer, then the offer must have been con- 
tained in the agent’s letter. 

(2) Although that letter was not in evi- 
dence because the plaintiff lost it and the 
agent kept no copy of it, plaintiff should have 
been allowed to testify as to its contents. 
(3) Another possible basis for plaintiff's 
recovery lies in the “binding receipt.” By 
that instrument, the company bound itself 
to issue the policy if, on the date of pay- 
ment, the plaintiff was insurable and accept- 
able as a standard risk under the company’s 
practices. The burden is upon the company 
to show that the plaintiff was not so 
acceptable. 

(4) If the defendant insurer does not 
argue that the plaintiff was not an accept- 
able risk, then the receipt may show that 
the effective date of the insurance ante- 
dated the plaintiff’s injury. This follows 
from the agent’s statement on the back of 
the receipt and from the ambiguity of the 
term in the receipt, “date of this payment.” 
To determine the meaning to be given that 
ambiguous expression, the statements of the 
agent are admissible.—Occidental Life Insur- 
ance Company of California v. White Horse. 
Municipal Court of Appeals for the District 
of Columbia. June 28, 1950. 14 CCH Lire 
Cases 470. 


NSLI—An Adoptive Sister 
Is a “Sister” 


The insured applied for National Service 
Life Insurance and named his “sister” as 
his beneficiary. The insured was adopted, 
and it was the child of one of the adopting 
parents that he named as his beneficiary. 
The National Service Life Insurance Act 
defined the terms “parent,” “father” and 
“mother” but at no time had Congress de- 
fined the term “sister.’"” The act provided 
that only a restrictive class could be named 
as beneficiary; included within this class was 
a “sister.” 

The question for the court was whether 
the adopted insured could have named the 
daughter of one of his adopting parents as 
his beneficiary. 


The court was of the opinion that such a 
relationship fell within the scope of the act. 


Jersey, September 15, 1950. 


“Freedom is the privilege of preserving the dignit 
personality at the price of discharging the duties of citizenship.”—Honorable 
Justice J. Keiller MacKay, Court of Appeal, Supreme Court of Ontario, Canada, 
in a speech before the Federation of Insurance Counsel, Atlantic City, New 
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In interpreting the National Service Life 
Insurance Act, “the general purpose was a 
more important aid to the meaning than any 
rule which grammer or formal logic may 
have laid down.” The purpose of restricting 
beneficiaries to a particular class was to 
focus the serviceman’s attention upon, and 


‘to restrict his generous impulses to, those 


who would normally have the strongest 
moral claims upon him. The act intended 
to restrict beneficiaries to the immediate 
family circle; plaintiff fell within that class. 
Terms like “sister” and “brother” were not 
to be construed as if they were used in wills 
drafted by lawyers who were familiar with 
the technicalities of common-law distinc 
tions. “The statutory limitations upon 
servicemen’s insurance contracts are to be 
read as they would be by the average 
man in uniform without a lawyer or a dic 
tionary at his elbow. And if the average 
man in uniform were shown a National 
Service Life Insurance policy application 
and were told ... that under the statute 
he could name as beneficiary a sister, it 
would probably not occur to him to dis- 
tinguish an adoptive sister from a blood 
sister."-—McDonald v. U. S. United States 
District Court, District of Massachusetts. 


June 6, 1950. 14 CCH Lire Casgs 581. 


Recovery Allowed Beneficiary 
Having No Insurable Interest 


Defendant issued a life insurance policy 
to the deceased insured in which plaintiff 
was the named beneficiary. The insured, in 
the application, stated that the beneficiary 
was a blood relative whereas in fact he was 
not. Defendant refused payment on the 
ground that the beneficiary had not an in- 
surable interest in the life of the insured. 


Held: Judgment for plaintiff. This policy 
was not of such nature that it violated public 
policy. Public policy did not permit the 
insurer to receive premium payments during 
the life of the insured, and then escape pay- 
ment by claiming lack of an insurable in- 
terest—Warren v. Pilgrim Health & Life 
Insurance Company. South Carolina Su- 
preme Court. Filed August 28, 1950. 14 
CCH Lure Cases 546. 


and independence of 
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FIRE AND CASUALTY 





FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 
by CCH FIRE-CASUALTY INSURANCE REPORTS 





Effectiveness of Delivery 


Plaintiff based her cause of action upon 
a fire insurance policy which she alleged was 
issued and delivered to her by the defendant 
company. The application for this policy in- 
cluded a provision that restricted liability 
until the policy was issued and delivered to 
the plaintiff. The policy was placed under 
the door of the home of the plaintiff just 
before the fire. 

The reviewing court agreed with the trial 
court in rejecting the defendant’s contention 
that there had been no delivery. The court 
was guided by the presumption that where 
the language of an insurance contract was 
doubtful, the construction which was most 
beneficial to the insured was to be adopted. 
In view of this presumption, the court’s 
opinion was that there had been a valid de- 
livery —Eaves v. Progressive Fire Insurance 
Company. South Carolina Supreme Court. 
Filed July 27, 1950. 7 CCH Fire AND 
CasuALty CAsEs 237. 


Contractor's Acts Not Accidental 


Plaintiff insurance company, in a petition 
filed in a federal district court for a declara- 
tory judgment, contended that its policy of 
public liability insurance covering the de- 
fendant insured did not cover an action 
brought in the state court. That action was 
brought against the defendant by a person 
injured by the alleged negligence of the de- 
fendant. The defendant notified the plaintiff 
of this action and requested the plaintiff to 
Plaintiff refused to defend and then 
brought this action to have its nonliability 
established. 


defend. 


The policy was limited to liability imposed 
by law because of bodily or property in- 
juries caused by accident. The insured was 
a contractor engaged in excavating for the 
state. The cause of action brought in 
the state court was based on the acts of the 
contractor in piling large quantities of dirt 
in front of a garage for over a year. As 
the result of these acts, earth was washed 
into the garage. There was evidence that 
the contractor did not have to place the dirt 
in front of the garage, that there were other 
places available. 


Fire and Casualty 


The defendant contractor appealed from 
a judgment for the insurer, arguing that 
the damage done to the garage was due 
to accident. 

Held: Judgment for plaintiff insurer af- 
firmed. There was no evidence that the 
injuries were caused by accident. The con- 
tractor’s actions that interfered with the 
business of the garage, as described in the 
complaint, were intentional, deliberate, long 
continued and unnecessary, and they con- 
sisted perhaps of negligence but they were 
devoid of any suggestion of accident.—C. Y. 
Thomason Company et al. v. Lumbermens 
Mutual Casualty Company. United States 
Court of Appeals for the Fourth Circuit. 
August 3, 1950. 7 CCH Fire Anp CasuA.ty 
CAsEs 252. 


Carrier Not Liable for Goods 
Held at Request of Shipper 


In this proceeding under a declaratory 
judgment act, the plaintiffs were copartners 
who operated a transfer company and the 
defendants were the shipper and the plain- 
tiffs’ insurers, The policy of insurance in 
question protected the plaintiffs against loss 
by theft of merchandise while in the hands 
of the plaintiffs as a common carrier. With- 
out objection, the shipper was joined to 
avoid unnecessary litigation. 

The facts were these. On an afternoon in 
December, a truck belonging to the plaintiffs 
picked up at the direction of and for the 
shipper a cargo of 124 kegs of nails. These 
were to be part of a carload shipment which 
was to be made to California on the fol- 
lowing day. The defendant directed that 
the load be taken to the place of business of 
plaintiffs where it was to remain overnight. 
The next morning it was to be taken by the 
shipper and the plaintiffs to the team track 
of a railroad and loaded onto a car with 
other nails for shipment. No car had been 
ordered or was ever ordered for the ship- 
ment. On account of the condition of the 
weather and the lack of space to hold 
the trailer on which the nails were loaded, 
the nails were, by the direction of one of the 
plaintiffs, unloaded on an inside dock in 
plaintiffs’ place of business. During the 
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night the place was forcibly entered and 
ninety-three of the kegs of nails were stolen. 


The trial court held that the insurer was 
liable for the loss under the terms of the 
policy, and judgment was rendered in favor 
of the defendant shipper. 


The reviewing court reversed this judg- 
ment and dismissed the action. The applica- 
ble rule is “that merchandise in order to be 
regarded as merchandise in the hands of a 
common carrier must be received for im- 
mediate shipment and unconditionally ac- 
cepted with nothing remaining to be done 
by the shipper to complete the shipment. If 
goods are delivered to a carrier and held at 
the request of or subject to the control or 
direction of the shipper their status is not 
that of goods in the hands of a common 
carrier.” The facts show that every move 
and handling, made or contemplated, of the 
nails, except the unloading from the trailer 
to the dock, were under the direct super- 
vision and control of the shipper. Conse- 
quently, when the nails were stolen they 
were neither in transit nor held by the plain 
tiffs as property in the hands of a common 
carrier.—Law et al. v. Employers Mutual 
Casualty Company, Friedman, Impleaded Ap- 
pellee. Nebraska Supreme Court. Filed 
June 23, 1950. 7 CCH Fire ann CASUALTY 
CAses 233. 


Proximate Cause— 
Coinsurance Clause 


Plaintiff owned a dance hall which it in- 
sured with four different insurance com- 
panies under policies of $12,000 each. The 
policies insured against all loss or damage 
from “windstorms, cyclones, and/or torna- 
does,” but provided that the insurer should 
“not be liable for any loss or damage caused 
by snowstorm, blizzard, frost or cold 
weather.” 


The primary issue in the case was whether 
the building was damaged by a windstorm 
within the coverage of the poligy or by a 
blizzard within the meaning of the exclu- 
sionary clause. Another issue was the effect 
to be given a coinsurance clause which pro- 
vided that, as a condition of the contract, the 
insured should maintain insurance on the 
property to the extent of at least eighty per 
cent of the actual cash value at the time of 
loss, in default of which the insured, to the 
extent of such deficit, should bear a pro- 
portioned share of the loss, 
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The insured property was built in the 
shape of a T, with the main part of the 
structure on land, and with part of the leg 
of the T extending out over the waters of 
a channel and supported by pilings. It was 
damaged during a storm which lasted for 
three days. The evidence concerning the 
storm was conflicting, but it was established 
that there was a strong wind blowing 
throughout its duration and that from 
twenty-one to 24.5 inches of snow fell. Dur- 
ing the course of the storm the building was 
observed to be in various stages of collapse. 
The leg of the T collapsed completely, both 
side walls tipping to the west, the same di- 
rection in which the wind was blowing. The 
main part of the building, or the top of the 
T, did not collapse, although it had twice 
as much snow on its roof as the collapsed 
portion and although, as a weight-supporting 
structure, it was weaker than the leg of the T. 

The jury found that the damage was 
caused by windstorm, and defendants ap- 
pealed from the judgment entered. 


Held: Judgment for plaintiff affirmed. 

(1) The jury’s finding was not unreason 
able. ““Where an insurance policy expressly 
covers the risk of loss to a building from 
windstorm, liability for such loss is estab- 
lished where it is shown that the windstorm 
by its own unaided action was of sufficient 
violence to be the efficient and proximate 
cause of the damage or where, as the efli- 
cient and proximate cause—though not the 
sole cause—it brings about such a material 
weakening of the building that it collapses 
from the weight of accumulated snow, and 
which collapse would not have taken place 
had not the structure first been weakened 
by the wind. It is immaterial that the dam- 
age following from the efficient and proxi- 
mate cause may have been indirectly and 
incidentally enhanced by another cause ex- 
pressly excluded from coverage.” 

(2) In regard to the coinsurance clause, 
the court held that, when there is only a 
partial loss, the insured does not become a 
coinsurer unless the insurance carried falls 
below the stipulated eighty per cent value; 
and he does not have to establish the fact 
that he is not a coinsurer. If the insurer 
seeks to avoid or reduce its liability, the 
burden is upon it to prove the contract vio- 
lation of the insured.—Anderson d. b. a. Bar 
Harbor v. Connecticut Fire Insurance Com- 
pany et al. Minnesota Supreme Court. Filed 
July 7, 1950. 7 CCH Frre and CASUALTY 
Cases 224. 
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AUTOMOBILE 





AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as Reported 
by CCH AUTOMOBILE INSURANCE REPORTS 





Collision Causes Damage 
When Car Skids, Then Collides 


Plaintiff’s automobile was damaged when 
it skidded on an icy pavement, went out of 
control, left the pavement, straddled a ditch 
and jammed into an embankment. The car 
did not turn over. 

Plaintiff's comprehensive policy included 
the standard provision that the insurer would 
pay for: 

“Any direct and accidental loss of or 
damage to the automobile except loss caused 
by collision of the automobile with another 
object or by upset of the automobile or by 
collision of the automobile with a vehicle 
to which it is attached. Breakage of glass 
and loss caused by missiles, falling objects, 
fire, theft, explosion, earthquake, windstorm, 
hail, water, flood, vandalism, riot or civil 
commotion shall not be deemed loss caused 
by collision or upset.” 

The trial court granted judgment for the 
plaintiff and said the case was governed 
by the rule laid down in an earlier case, 
Ploe v. International Indemnaty Company, 128 
Wash. 480, where it was held that, when an 
automobile skids off the road into a station- 
ary object, it is the skidding and not the 
collision that is the proximate cause of the 
damage. 

The defendant insurance company’s appeal 
vas successful. The reviewing court said: 

“In tort cases, the rules of proximate 
cause are applied for the single purpose of 
fixing culpability, with which insurance cases 
are not concerned. For that purpose, the 
tort rules of proximate cause reach back of 
both the injury and the physical cause to 
fix the blame on those who created the situa- 
tion in which the physical laws of nature 
operated. The happening of an accident 
(loes not, in itself, establish negligence and 
tort liability. The question is always, why 
did the injury occur. Insurance cases are 
not concerned with why the injury occurred or 
the question of culpability, but only with the 
nature of the injury and how it happened. . . 


“We are aware that there is a line of in- 
surance cases which apply the rules of proxi- 


Automobile 


mate cause and that Washington, by virtue 
of the Ploe case, supra, is now committed to 
that rule. 

“We think it is neither the majority nor 
best reasoned rule and, accordingly, we 
overrule the Ploe case. .. .”—Bruener et al. 
v. Twin City lire Insurance Company. Wash- 
ington Supreme Court. October 5, 1950. 34 
CCH Auromosite Cases 1060. 


‘“Injury’’ Means ‘‘Bodily Injury’’ 
in Massachusetts 


Plaintiff’s wife suffered bodily injuries by 
reason of the negligent operation of an auto- 
mobile insured by the defendant insurance 
company under a policy issued in accordance 
with the Massachusetts compulsory insur- 
ance law. She won a judgment against the 
driver for $6,933.33 for her bodily injuries. 

On the same day the plaintiff won a 
judgment of $3,201.92 against the same de- 
fendant for consequential damages consisting 
of medical, nursing, hospital and surgical 
services in connection with his wife’s bodily 
injuries. The insurer paid $5,000 with in- 
terest and costs on account of the wife’s 
injuries but refused to pay the plaintiff's judg- 
ment for consequential damages. 

Plaintiff then brought this suit in equity 
to have the proceeds of the policy applied 
to the satisfaction of his judgment. 

Under the provisions of the policy, the 
insurer was obligated to protect the driver 
“against loss by reason of the liability to 


‘ pay damages to others for bodily injuries, 


including death... or consequential damages 
consisting of expenses incurred by a husband.” 

But the insurer’s obligation was restricted 
by the terms of the compulsory insurance 
statute to the payment of “the amount or 
limit of at least five thousand dollars on 
account of injury to or death of any one 
person, and, subject to such limits as re- 
spects injury to or death of one person, of 
at least ten thousand dollars on account of 
any one accident resulting in injury to or 


death of more than one person. 
Plaintiff appealed from a decree dismis- 
sing his bill and argued that the consequential 
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damage to him was an independent injury 
within the meaning of the statutory limita- 
tion and that therefore the accident was 
one “resulting in injury to... more than 
one person.” 

Held: Decree dismissing plaintiff's bill af- 
firmed, “ The term ‘injury’ as used in the 
[statutory] clauses ‘injury to or death of any 
one person’ and ‘injury to or death of more 
than one person’ refers to the ‘bodily injuries’ 
because of which a loss to the insured and 
a consequent obligation of indemnity or pro- 
tection on the part of the insurer may result. 


“ 


... It was not intended by the Legisla- 
ture that the extent of the obligation of the 
indemnitor should depend on the enumera- 
tion of different items of damage subordinate 
to the bodily injury on which its primary 
obligation is based. . . . The accident in 
this case resulted in injury, as the term is 
used in the statute and policy issued there- 
under, to only one person, and... the in- 
surer is not bound to make further payments 
to satisfy the judgment of the plaintiff.— 
Saltzberg v. Lumbermens Mutual Casualty 
Company et al. Massachusetts Supreme 
Judicial Court. September 15, 1950. 34 CCH 
AuTOMOBILE Cases 1013. 


Cancellation by Written Notice 
Sufficient Without Premium Return 


A policy providing for collision insurance 
on plaintiff's automobile was issued by de- 
fendant on November 5, 1948, at a total 
premium of $53.71, and extended for a period 
of six months. On November 23, 1948, de- 
fendant mailed written notice of cancella- 
tion of the policy to plaintiff, stating that 
cancellation was to be effective November 
30, 1948. On December 5, 1948, plaintiff's 
car was damaged by collision, and _ plaintiff 
suffered a loss to the extent of $1,200 after 
allowing for the salvage value of the car. 
On December 28, 1948, plaintiff, by his at- 
torney, notified defendant of the loss and 
requested payment under the policy. On 
December 30, 1948, defendant advised plain- 
tiff that it denied liability for the reason that 
the policy had been canceled as of November 
30, 1948, which was before the loss; and it 
returned to plaintiff the unearned premium 


of $48.71. 


Plaintiff appealed from an adverse ruling 
of the trial court, and the single question 
presented to the reviewing court was whether, 
as a matter of law, under the cancellation 






clause of the policy, defendant could cancel 
the policy merely by written notice to the 
insured, or whether the return of the un- 
earned premium was also required as a con- 
dition precedent to cancellation. 


The section in the policy relating to can- 
cellation provided in part as follows: 


“This policy may be canceled by the cum- 
pany by mailing to the named insured at 
the address shown in this policy’ written 
notice stating when not less than five days 
thereafter such cancellation shall be effec- 
tive. The mailing of notice as aforesaid shall 
be sufficient pioof of notice and the effec- 
tive date and hour of cancelation stated in 
the notice shall become the end of the 
policy period. 


“If the company cancels, earned premiums 
shall be computed pro rata. Premium ad- 
justment may be made at the time cancela- 
tion is effected and, if not then made, shall 
be made as soon as practicable after can- 
celation becomes effective.” 


The reviewing court held that the judg- 
ment for defendant should be affirmed and 
said that there was no apparent reason why 
the contract should not be enforced accord- 
ing to its terms. “ The contract is 
unambiguous and expressly gives defend- 
ant the right to cancel upon notice; return 
of the premium is treated separately, and 
is to take place as soon as practicable or 
within a reasonable time after notice of 
cancellation. Where, as here, there is 
no statute governing the particular type of 
insurance policy or requiring a different 
result, courts have enforced the terms of the 
contract as drawn, and have permitted the 
insurer to cancel upon proper notice with- 
out return of the unearned premium as a 
condition precedent.”—Turney v. Allstate In 
surance Company et al. Pennsylvania Su 
perior Court. Filed July 20, 1950, 34 CCH 
AUTOMOBILE CASEs 627. 


Railroad Crossing— 
Truck’s Brake Failure 


Plaintiff's truck was struck by defend- 
ant’s train. The approach to the intersec- 
tion had a warning device that was function- 
ing properly. Plaintiff alleged that he did 
not see the device and so drove onto the 
tracks. The right of way consisted of three 
separate tracks. Upon reaching the first 
track, plaintiff realized that he could not 
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AUTOMOBILE 





safely cross the other two tracks and began 
to apply his brakes, which he believed were 
in good working order. The brakes did not 
work. Plaintiff's truck proceeded slowly 
across the tracks, being struck on the front 
part of the truck on the last rail. Plaintiff 
based his case on the failure of the motor- 
man to stop the train soon enough to avoid 
the collision. Defendant’s train was 150 or 
200 feet from the crossing when the motor- 
man first saw the truck enter the right of 
way and he “thought the truck was going 
to stop.” Upon seeing the truck, the motor- 
man started coasting at twenty-five miles 
per hour. When he realized that the truck 
was not going to stop, he applied the emer- 
gency brake, but the collision neverthe 
less occurred. 

In appealing from a judgment for defend- 
ant, plaintiff argued that the motorman’s 
failure to apply the brakes sooner was the 
proximate cause of his injury. 

Held: Judgment for defendant affirmed. 
The motorman was under no duty to antici- 
pate every act of the plaintiff. There was no 
negligence in his failure to apply the emer- 
gency brake as soon as he saw the plaintiff. 
The motorman knew that the plaintiff saw 
the train and he reasonably believed that the 
truck would stop. In fact, it would be diff- 
cult to hold the motorman obliged to antici- 
pate such brake failure on the truck when 
the driver himself admitted that he did not 
know or have reason to expect such hap- 
pening.—Powell et al. v. Pacific Railway Com- 
pany etal. California Supreme Court. April 
4, 1950. 33 CCH AvutomosiLe CAses 1012. 


Last Clear Chance 


While working on a railroad crossing, 
plaintiff's intestate was killed by one of de- 
fendant’s trains. The deceased was operating 
a road maintainer and while he was attempt- 
ing to cross the intersection, the machine 
became stuck in the tracks. The deceased 
saw the train approaching and attempted to 
extricate the machine but failed. Plaintiff 
based his case on the last clear chance theory 
—the defendant had the last clear chance to 
avoid the accident. The engineer of the train 
noticed the deceased at a distance of about 
2,900 feet and began blowing the whistle. 
Plaintiff alleged that the engineer had the 
opportunity to stop and that his failure to 
stop was the cause of the death of the deceased. 


After judgment was entered for the plain- 
tiff, the defendant appealed and argued that 


Automobile 





the last clear chance doctrine was not ap- 
plicable because at no time did the employees 
of the defendant realize that the deceased 
could not extricate himself from his posi- 
tion of danger. 

Held: Judgment for plaintiff reversed. 
Under the last clear chance theory it was 
not sufficient that the defendant should see 
the plaintiff in a position which would be 
perilous if the plaintiff was not aware of 
the peril. It was essential that the defend- 
ant must have also realized, or have had 
reason to believe, that the plaintiff was in- 
attentive and therefore was in peril. The 
defendant reasonably could have thought 
that the deceased, having ample time, would 
have removed himself from his position of 
danger.—Sisti et al. v. Thompson, Trustees, 


St. Louis, Brownsville and Mexico Railway 


Company. ‘Texas Supreme Court. April 26, 
1950. 33 CCH AutomosiLE Cases 1098 


Collapse of Bridge— 
Moral Obligation of State 


Plaintiff's truck was damaged when a 
bridge over which it was being driven col- 
lapsed. ‘The bridge was under the control 
and supervision of the state road commis- 
sion, an instrumentality of the state. By 
statute the state commissioner was required 
to inspect all bridges under the control of 
the state and promptly to condemn and 
close those found to be unsafe. Notices 
were also required to be posted describing 
the maximum safe loads of such bridges. 
Plaintiff proved that the notice had not been 
posted and that the bridge was in a defec- 
tive condition and that the commissioner 
had notice of this fact. 


Defendant contended that the maintenance 
of bridges was a governmental function and 
the state was not liable for the torts of its 
servant while performing governmental 
functions, and that for this reason the court 
should not issue the writ of mandamus 
directing the state auditor to pay the sum 
appropriated by the legislature to reim- 
burse the plaintiff. 


Held: Writ of mandamus will be issued. 
‘The court was of the opinion that the prop- 
osition put forth by the defendant as to the 
immunity of the state was a well recognized 
rule but that it did not “operate to prevent 
the recognition of a moral obligation of the 
State arising from or predicated upon the 
misconduct of its officers, agents, and em- 
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ployees, such as would be judicially held to 
constitute a breach of a legal duty in cases 


between private parties.’—Price v. Sims, 
Auditor of State of West Virginia. West 
Virginia Supreme Court of Appeals. Filed 


March 28, 
CAsEs 1065. 


1950. 33 CCH AUTOMOBILE 


Res Ipsa Loquitur Facts 
May Survive Rebuttal Evidence 


Defendant parked his car on the top of 
a steep hill with the front facing downhill. 
Che plaintiff, while walking along the street, 
was struck by the defendant’s car. At the 
time of the collision the car was empty. 
Defendant alleged that when parking his car, 
he turned the wheels into the curb and put 
on the emergency brake. Two mechanics 
testified that the emergency brake was in 
good condition and that, if the brake had 
been properly applied, it would have held. 

After a directed verdict was entered for 
the defendant, the plaintiff appealed on the 
grounds (1) that he had satisfied the re- 
quirements of the res ipsa loquitur doctrine 
and (2) that sufficient evidence had been 
presented so that the case should have been 
heard by the jury, 

Held: Judgment for defendant reversed. 
(1) The plaintiff satisfied the requirements 
of the res tpsa loquitur doctrine. He proved: 
(a) that the instrument was the defendant’s 
automobile, (b) that the defendant was the 
last known human agency to exercise con- 
trol over it, (c) that if proper care had been 
exercised in securing it, the accident would 
not have happened and (d) that the instru- 
ment caused plaintiff's injuries. (2) The 
plaintiff by introducing sufficient facts to 
satisfy the requirements of the res tpsa 
loquitur doctrine made out a_prima-facie 
It was the duty ef the defendant to 
come forward with evidence to overcome 


case. 


this prima-facie case. When the defendant 
introduced evidence to prove that he was 
not negligent, the prima-facie presumption 
was defeated. But after this presumption, 
there remained probative facts which of 
themselves have weight as evidence. These 
facts should have been considered by the 
jury. The court cannot say as a matter of 
law that the defendant was negligent. On 
the other hand, it was obvious that the de- 
fendant had not unanswerably explained or 
demonstrated what else could have caused 
the accident. It was the jury’s province to 
decide.—Levi v. Wolk, Kentucky Court of 
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Appeals. March 3, 1950. 
BILE CAsEs 894. 


33 CCH Avutomo- 


N a somewhat similar case, plaintiff was 

injured when a bus driven by an em- 
ployee of the defendant struck her while 
she was on the sidewalk. Plaintiff based 
her case on the res ipsa loquitur doctrine. 
Defendant attempted to avoid the applica- 
tion of this doctrine by proving that it was 
not negligent. Defendant proved that it had 
the most modern air brakes in use and that 
the failure of the air brakes to work was 
due to the breaking of the metal fitting 
which connected with the end of the air hose. 


The defendant contended, on appeal from 
an adverse judgment, that the doctrine of 
res tpsa loquitur was inapplicable because 
there was no negligence. 

The reviewing court agreed with the trial 
court. When the plaintiff had introduced 
sufficient evidence to require the application 
of the res ipsa loquitur doctrine, then to avoid 
liability the defendant was required to pre- 
sent evidence that the accident was not 
caused by its negligence. This the defend- 
ant had failed to do. All the defendant had 
proved was that the cap had broken loose. 
‘The actual cause and the time and place of 
breakage was left entirely within the realm 
of speculation and conjecture. The plaintiff 
was not deprived of the benefits of the doc- 
trine by the introduction of evidence which 
did not clearly establish the facts, or left 
the matter doubtful. Judgment for plaintiff 
affirmed. — Virginia Transit Company v. 
Durham. Virginia Supreme Court of Ap- 
peals. May 1, 1950. 33 CCH Avutomo 
BILE Cases 1028. 


Declaratory Judgment— 
Ownership of Vehicle 


Defendant purchased an automobile and, 
at the time of the sale, told the seller that 
he planned to sell the car to his half brother 
on credit. Defendant paid the only consid- 
eration for the car and for the collision in- 
surance on the car. The title was reserved 
by the seller on a conditional sale. The 
seller arranged to take care of title regis- 
tration and in some unexplained manner the 
title was registered in the defendant’s half 
brother’s name. After the car was involved 
in a collision, plaintiff insurance company 
petitioned for a declaratory judgment that 
it was not liable to the defendant under the 
insurance policy. The basis of the petition 
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WHAT THE COURTS ARE DOING 
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was the insurer’s contention that defendant’s 
collision policy should be forfeited because 
§ defendant’s misrepresentation that he 
was the owner of the car. 

Chapter 73, Section 766, of the Illinois Re- 
vised Statutes, 1949, provided that no mis- 
representation or false warranty should de- 
feat an insurance policy unless it was made 
with an intent to deceive. 

The reviewing court, on appeal by de- 
fendant from a decision of the trial court 
that plaintiff had no liability under the 
policy, held that the policy was not forfeited. 
The statement by the defendant was not in 
tended to deceive the company. 
The defendant was the owner of the car. 
The seller retained only legal title for secur- 
ity and by transferring title to defendant’s 
half brother, it transferred only what title 
it had. The fact that the half brother did 
not pay any consideration was indicative that 
no legal title passed. The certificate of title 
was prima facie evidence of ownership but 
it was not conclusive evidence.—A merican 
States Insurance Company v. White et al. 
[llinois Appellate Court, Second District. July 
13, 1950. 34 CCH AvurtromopiLe CAsEs 629. 


insurance 


Proof of Loss and Arbitration 
Not Required 


Plaintiff’s car was damaged in a collision. 
His collision insurance poltcy provided that 
proof of loss was required by the insurance 
company and that, if the parties failed to 
agree as to the amount of the loss, apprais- 
ers were to be appointed to arbitrate. Dur- 
ing the negotiations the company agreed 
that the car was a total loss and they offered 
to pay $220 in settlement. Plaintiff refused 
this offer and made a counteroffer of $550. 
Both parties then appointed appraisers but 
the appraisers did not agree and nothing 
further was done. 


The defendant appealed on the ground 
that the trial court’s judgment for plaintiff 
was in error because: (1) the plaintiff had 
not furnished proof of loss and (2) the ap- 
praisers had not agreed. 

Held: Judgment for plaintiff affirmed. 
(1) The requirement of proof of loss was 
waived by the defendant’s demand for ap- 
praisal and by the defendant’s offer to pay 


part of the loss. (2) Agreement by the 
appraisers was not a condition precedent to 
plaintiff’s suit. There was no need for the 
appraisers to act. Although disagreement 
was a prerequisite to the right to demand 
arbitration, there was no disagreement as 
to the amount of the The parties 
agreed that the loss was total, and the only 
dispute was as to the settlement of this 
agreed total loss —Alamo Casualty Company 
v. Trafton. Texas Court of Civil Appeals. 
Filed May 24, 1950. 34 CCH Automo 
BILE CASEs 613. 


loss. 


Conduct in Emergency 
Held Reasonable 


The crossing involved in a collision be- 
tween plaintiff's car and defendant’s train 
was provided with a warning system con- 
sisting of signals ‘and flashing lights. 
Plaintiff approached the crossing, observed 
that no warnings were posted and proceeded 
to cross the tracks. Plaintiff crossed the first 
track when she noticed the warning lights 
flashing, and then for the first time, 
the train which was about 100 feet away. 
She attempted to put the car in reverse, and 
when this failed due to lack of traction, she 
tried to go forward and track. 
The train collided with the rear of plain- 
tiff’s car. 


Saw 


cross the 


On appeal from an adverse judgment, de- 
fendant railroad company contended it was 
not negligent and that the plaintiff was con- 
tributorily negligent. 


Held: Judgment for plaintiff affirmed. 
Plaintiff eeasonably relied upon the lack of 
warning signals in attempting to cross the 
track. The failure of the warning signals 
to give an adequate warning was evidence 
of the defendant’s negligence. As to the 
plaintiff's alleged contributory negligence, 
it was the court’s opinion that the plaintiff 
was reasonable in her attempt to avoid the 
collision by first trying to reverse the car 
and then by going forward. Plaintiff was 
faced with an emergency and her conduct 
during that time was reasonable under the 
circumstances.—Pennsylvania Railroad Com- 
pany v. Ackerson. United States Court of 
Appeals for the Sixth Circuit. June 12, 1950. 
34 CCH AUTOMOBILE CAsEs 647. 
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trophic accident. After all, he is performing 
a service the public needs, and must be 
tolerated if not encouraged. If only one 
or a few people are injured, which is the 
case 999 out of 1,000 times, the whole maxi- 
mum limit is available to them. Of course, 
that is no limit at all. The excessive limits 
are no less than catastrophic, particularly 
if fault is found by a court, so little protec- 
tion is given even from catastrophe. 

The intention is clear that the operator 
is to be made the insurer of anyone who 
may be injured by his operations, regardless 
of any fault on his part, and for limits just 
as high as can be reasonably justified. If 
a court can be persuaded that there was any 
fault whatever (and courts usually have 
little difficulty in finding some fault if it will 
permit a higher verdict) the limits are made 
so high as to be of little protection. 

To help us swallow such a bitter dose, 
we are reminded that most European na- 
tions now impose absolute liability without 
limit and that most natioris, other than the 
United States and Canada, presume liability 
without limit. Sounds something terrible 
to the theorist. But from my many years 
of actual experience settling thousands of 
aviation casualty claims in many parts of 
the world, as well as in the United States, 
settlements are quite fair and reasonable in 
these nations that impose absolute or pre- 
sumed liability without limit. 3ut give 
them the excessive limits proposed by the 
revised drafts to fight for and it is my 
sincere opinion that litigation will be tremen- 
dously increased and the level of settlements 
raised to a much higher average. ‘The air 
carrier is far better off, in my opinion, under 
existing laws which impose or presume lia- 
bility without limit, than with a_ special 
international convention that includes exces- 
limits. This is not a plea for a con- 
vention imposing liability without limit. It 
is a plea for the status quo. 


sive 


Why in the world do we need this law 
anyway? Its principal effort is (1) to 
protect the public in case of damage by 
international aircraft and (2) to protect the 
air carrier from catastrophic loss. Has 
anyone ever heard of an innocent third 
party on the surface failing to get paid for 
damages he has suffered because of inter- 
national air operations, or of an airline 


A STATUS REPORT ON THE WARSAW AND ROME CONVENTIONS— | 
Continued from page 878 





%* ICAO Monthly Bulletin, July, 1950, p. 4, last 
paragraph. 
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wiped out of existence by catastrophe? 
Until there is a problem—particularly in 
view of most nations being broke and all 
suffering from high taxes—let’s stop send- 
ing large delegations at enormous expense 
to nice places like Sicily, Mexico City and 
Montreal to indulge their passion for theo- 
retical debate. So far as I know, the laws 
of the various nations are adequately and 
satisfactorily protecting their own citizens 
from injustice and the airlines haven't 
suffered. 


Present Status 


of Rome Convention 

The present status is that the Taormina 
draft revision of the Rome Convention was 
considered by the ICAO Legal Commission 
and no action taken. A new draft revision 
was prepared by the Legal Commission and 
referred to the ICAO Assembly which 
adopted a resolution (A-4-22) “Recognizing 
the desire of numerous states” that compen- 
sation for surface damage be “speedily 
regulated by international convention,” pro- 
viding that the report of the Legal Commis- 
sion (Dkt. 7015, A4-LE2) be referred to the 
Legal Committee and “placed as the first 
item of its agenda for consideration and 
finalization, if possible, at its next session,” 
(Mexico City, beginning January 2, 1951), 
and that full information be sent to all 
interested nations and organizations with 
the request that comments and proposals 
be sent to ICAO by November 1, 1950, and 
that they send representatives to the next 
session of the Legal Committee with in- 
structions on all aspects of the draft con- 
vention. If possible, the matter is to be 
put on the agenda of the next session of the 


ICAO Assembly. 

The Assembly decided to hold its next 
full-scale session three years from June, 
1950, with small-scale assemblies—devoted 
chiefly to matters of finance and adminis- 
tration—to be held in the two intermediate 
years.“ Whether or not these “small scale” 
assemblies could finally approve a draft and 
promulgate it to the nations for acceptance, 
I do not know, but, from bulletins issued, I 
understand that the International Air Trans- 
port Association believes that the 1951 As- 
sembly could consider the matter.* 


[The End] 





** Memo of July 15, 1950, p. 6. 
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was outmoded by 1940, and its use has had 
the effect of granting annuity payments con- 
siderably in excess of what more modern 
actuarial calculations would justify. 

Testimony before this subcommittee re- 
vealed that the use of the American Experi- 
ence Table of Mortality was deliberately 
adopted in order that the annuity payments 
to beneficiaries of World War II would be 
no lesser amount than similar payments be- 
ing made to beneficiaries of World War I 
casualties. The legislative history does not 
indicate that the Congress, or the conferees 
of the Congress, were fully apprised of this 
“deliberate action.” 

Che continued use of the American Ex 
perience Table of Mortality for calculating 
annuities can only be interpreted as a “sub- 
sidy” to the national service life insurance 
fund. 

Through October 1, 1948, the use of this 
mortality table has required the Government 
to appropriate to the national service life in- 
surance fund in excess of $502,000,000 in 
annuity differential payments. These costs 
are continuing costs and are being charged 
against the NSLI appropriation on a case- 
by-case transfer basis. Whereas the use of 
the American Experience Table of Mortality, 
in view of unforeseen risks of World War 
II, may have been prudent for the calcula- 
tion of NSLI premiums, there was, and is, 
no justification under accepted insurance 
practices to use this table for national service 
life insurance annuity calculations, 

The use of any annuity table without re- 
gard for the difference in life expectancy of 
male and female lives is contrary to modern 
insurance practice. 

Under the National Service Life Insur- 
ance Act as presently written and adminis- 
tered, the total cost to the Government of a 
$10,000 face value policy may be in excess 
of $12,000 

VIII 

Although the Veterans’ Administration 
has conducted “many studies” from time to 
time, such as the possibility of installing me- 
chanical equipment for premium billing and 
posting, or matters regarding centralization 
of the numerous district offices, action has 
been negligible. 


The administrative officials of the Veterans’ 
Administration in charge of the national 
service life insurance operations have done 
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little in the effectuation of efficiencies in ad- 
ministrative operations. This is due in part 
to their being uninformed as to operational 
cost breakdown and in part to a tendency to 
study problems for long periods of time 
without reaching conclusions. 


IX 


Through the conclusion of the fiscal year 
1948 (ending June 30, 1949), the total Fed- 
eral contribution to the national service life 
insurance fund was greater than the total 
amount collected from the insured in pre- 
mium payments. 


X 


On an over-all average, an amount exceed- 
ing 75 percent of the total premiums paid on 
national service life insurance was returned 
to the insured in the form of dividends dur- 
ing the first 6 months of 1950. 


XI 

The present rate of interest (3 percent) 
paid on invested national service life insur- 
ance funds is considerably in excess of the 
interest rate being paid by the United States 
Treasury in securing adequate sums required 
to fund and refund the debt obligation and 
current expenses of the Federal Government. 

Payment of this liberal rate of interest is 
an “undisclosed subsidy” to the national 
service life insurance fund. 

Continuation of payment by the Treasury 
Department of 3 percent interest on the 
NSLI trust fund is of questionable justifi- 
cation. 


XII 


The testimony before.this subcommittee 
did not clearly establish a moral or legal 
necessity for the Government to pay accrued 
interest claimed to be due the national serv- 
ice life insurance fund because of delays in 
transferring moneys from the national serv- 
ice life appropriation to the national service 
life insurance Fund. 


XIII 
The insuring of aviation under 
present applicable statutes is excessively 
costly, 


cadets 


It would be tens of millions of dollars less 
costly for the Government to assure each 
aviation cadet in training that his dependents 
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in the event of his death during such train- 
ing would receive a gratuitous life indemnity 
from the Government of $10,000. 


XIV 

The decision of the Administrator of Vet- 
erans’ Affairs regarding the possible recovery 
of dividends by the Federal Government on 
insurance premiums paid by the Government 
for aviation cadets personnel is of doubtful 
propriety. 

The policy determinations of the Veterans’ 
Administration are inconsistent. This is 
illustrated by the fact that no charges were 
made against USGLI appropriations for an- 
nuity differential payments or accrued inter- 
est, while under NSLI 
made NSLI appropriations. 
law in each case was the same. 

Under the Gl 
Veterans’ 


these charges were 
against The 
educational program the 
Administration has upon occasion 
advised the Congress of certain discrepan- 
cies and abuses occurring from time to time 
resulting in the extravagant expenditure of 
public funds. As a policy matter the Vet 
erans’ Administration has not felt disposed 
to make similar suggestions regarding na 
tional service life insurance operations 


XV 
Upon analyzing testimony of the Vet- 
erans’ Administration, substantiated by sup- 


plementary testimony of the Bureau of the 
Budget, there is no evidence that the Con- 
gress has ever been fully or adequately ad- 
vised as to the over-all cost of the national 
service life insurance program, 

The requested NSLI appropriations for 
administrative expenses cover only a por- 
tion of the total administrative cost of na- 
tional service life insurance operations. 

National service life insurance administra- 
at least twice the amount re- 
flected for such casts in the annual budget 
request 


tive costs are 


The present builget procedures do 
not adequately inform the Congress or the 
taxpayers as to the true administrative costs 
of NSLI, all such costs being borne by the 
Federal Government. 

National service life insurance administra- 
tive costs appear to be 
Although justifications 
were offered as partial explanations, there 
appears to be a strong 
part of the 
effect any 


exorbitantly high. 
certaim causes or 
reluctance on the 
Administration to 
changes in 


Veterans’ 
significant present 
methods or procedures which, if adopted, 
would result in greater efficiency and greater 
economy of operations. 
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XVI 

The administrative and clerical duties per- 
formed by the various personnel of the 
Armed Forces relative to the maintenance 
of in-service national service life insurance 
policies has had and continues to have the 
effect of dissipating military appropriations 
and manpower. 

In addition to this fiscal cost factor, dur- 
ing the war years, hundreds of officers and 
thousands of enlisted personnel devoted full 
time to in-service national service life insur 
ance administrative duties. 

Cost to the armed services of administer 
ing in-service national service life insurance 
from October 8, 1940, through 
March 31, 1950, is conservatively estimated 
at $96,409,212. 


policic s 


XVII 

The delegation of power granted by the 
Congress to the Administrator of Veterans’ 
Affairs, through section 608 of the National 
Service Life Insurance Act of 1940, has had 
the effect of circumventing the Budget and 
Accounting Act of 1921. 

To a considerable degree this delegation 
of authority virtually eliminates the system 
of checks and balances inherent in our demo- 
cratic form of Government. The consti- 
tutionality of this delegation of authority is 
questioned, but aside from any constitutional 
considerations, this subcommittee questions 
the wisdom of such a broad grant of au- 
thority. 


XVIII 
National service life insurance policies are 
which the applicable 
statutes, the lawful regulations of the Vet- 
erans’ Administration, and the policy. 


contracts consist of 


These contracts may not be unilaterally 
terminated by the Government. However, 
there exists no legal or equitable reason why 
the Government cannot specify a cut-off date 
for eligibility for national service life insur- 
ance, thus terminating the present inequit- 
able, relatively inefficient, and costly program. 

All outstanding national service life insur- 
ance policies are definite irrevocable con- 
tracts between the Federal Government and 
the insured 


Recommendations 


J 


In view of the many administrative diff- 
culties encountered in the administration of 
NSLI and the resultant effect upon the 
policyholders as well as the significant, if 
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not exorbitant, costs to the United States in 
financing its obligations under this program, 
it is recommended that— 

The appropriate committees of the Con- 
gress consider the feasibility, desirability, 
and appropriateness of establishing a gratui- 
tous life indemnity for all men serving in 
the Armed Forces of the United States, such 
indemnity in lieu of, and not superimposed 
upon, the present insurance program avail- 
able to military personnel. 

If the present plan of Government insur- 
ance is to continue, then it is recommended 
that— 


There be a complete legislative reappraisal! 
of the present National Service Life Insur- 
ance Act giving 
following features thereof 


special attention to the 


1. Changing the manner in which the 
Government liabilities to the fund are cur 
rently being calculated and charged. 

2. The rate of interest paid on invested 
NSLI funds. 

3. The continued use of the American 
Experience Mortality ‘Table for calculating 
both premiums and annuities 

4. The ineffectiveness of the present in- 
surance program in providing 100-percent 
insurance coverage for Armed Forces per- 


sonnel, and the varying amounts of pay- 
ments being paid NSLI beneficiaries. 
5. The relative efficiency, and at what 


cost, can the present program be operated 


in the future. 

6. The demands upon the time of military 
personnel in the administration of in-service 
policies, and the dissipation of military ap- 
propriation for in-service administrative ex- 
penses coincident with NSLI operations. 


II] 


The recommendations of the subcommittee 
regarding certain policy determinations of 
Government agencies are as follows: 
Veterans’ Administration 


The present policy of the Veterans’ Ad- 


ministration regarding this agency’s fiduciary 


relationship with the Congress of the United 
States should be carefully reappraised by the 
Administrator of Veterans’ Affairs. 

The Administrator of Veterans’ Affairs 
should review his policy determination with 
respect to future-dividend payments on poli- 
cies held by aviation cadets, with a view to 
redetermining the legality and propriety of 
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having excess premium payments revert to 
the Federal Government. 


Treasury Department 

It is recommended that the Secretary of 
the Treasury reexamine the propriety, or 
necessity, of continuing to pay the present 
rate of interest of 3 percent on invested 
NSLI funds. Any excess payment in this 
regard which could be regarded as a “sub- 
sidy” to the NSLI fund should be deleted 


lV 

Section 608 of the National Service Life 
Insurance Act stands out, among similar 
grants of authority by the Congress, as being 
the most absolute and the most definite in 
its finality. 

This subcommittee recommends that the 
Congress review the extent to which it has 
relinquished its control of public expendi- 
tures under the absolute authority granted 
the Administrator of Veterans’ Affairs 
through section 608 of the National Service 
Life Insurance Act. 

Vv 

If the Congress of the United States 
should not grant a gratuitous life indemnity 
to all members of the Armed Forces at this 
time, this subcommittee recommends unani- 
mously that such a program be immediately 
adopted for insuring aviation cadets. 
doing the continued wasteful and extrava- 
gant means of “insuring” aviation cadets 
could be discontinued without impairment 
of any benefits extended under present law. 


By SO 


VI 

Because of the present world situation and 
the resulting demand upon this Nation to 
greatly expand its military force—all per- 
sons serving in these forces having the im- 
mediate need for life indemnification or 
insurance protection—it is recommended: 

That the appropriate committees of the 
Congress give full consideration to the im- 
mediate effectuation of some interim legisla- 
tion, covering the insurance needs of the 
thousands now entering the Armed Forces. 
Such legislation should be so framed as to 
provide 100-percent coverage to all Armed 
Forces personnel; be more easily adminis- 
tered; if possible, less costly to the Federal 
Government; and have the effect of replacing 
the availability of national service life insur- 
ance to new entrants into the Armed Forces 
of the United States. 
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Each article appearing in The Insurance Law Journal during 1950 is indexed 
below according to title and author (or authors). In addition, the articles are 
listed under appropriate general subject headings in bold-face type. 


A 


“Accidental Injury” in the Court of Appeals. 
Aug., p. 585. 

Ackerman, Harmon—Insurance: Its Mean- 
ing and Significance. Mar. p. 169. 

Amusement Accidents 


Indoor Sports Accidents. Oct., p. 706. 


Other Indoor Amusement Accidents. 
Nov., p. 786. 
Outdoor Amusement Accidents. Aug., 
p. 546. 
Are You Your Brother’s Keeper? Oct., 
p. 709. 
Automobile Accident Compensation. July, 


p. 481. 


Automobile Insurance 

Automobile Accident 
July, p. 481. 

Automobile Insurance for Municipali- 
ties. Nov., p. 807. 

Conflict of Laws Applied to Automobile 
Insurance. Nov., p. 818. 

Freeport Motor Casualty 
Dec., p. 911. 


Compensation 


The. 


Case, 


Guide to the Automobile Policy, A. 
Jan., p. 5. 

How to Report an Accident. Mar., 
p. 195. 

Limitation of Risk in Automobile Upset 
and Collision Policies, The. June, 
p. 393. 


Murder and the Actuary. Mar., p. 162. 
Omnibus Clauses in Automobile Insur- 
ance Policies. Apr., p. 237. 


Automobile Insurance for Municipalities. 


Nov., p. 807. 


Aviation Insurance 

How and Why of Aviation Insurance 
Rates, The. Jan., p. 34. 

Limitation of Liability for 
Sept., p. 649. 

Res Ipsa Loqwitur Doctrine in Airline 
Passenger Litigation. Dec., p. 879. 

Status Report on the Warsaw and Rome 
Conventions, A. Dec., p. 871. 


Aircraft. 


940 


What Is the International Civil Avia 
tion Organization? Feb., p. 94. 


B 
Barwick, M: Cook—Right of Wife to Re- 


cover for Loss of Consortium. June, 
p. 397. 

Bates, Margaret R.—Must There Always 
Be Light? Apr., p. 233. 

Billings, Robert B.—Perplexities of Syn- 
chronous Death. Sept., p. 633. 

Booth, Vincent V. R.—The Life Insurance 
Policy in the Probate Court. Jan., p. 15; 
Feb., p. 97. 

Braunfeld, Fritz L.—Impossibility of Notice 
by the Disabled: A Problem of the Law 
of Contracts. Aug., p. 555. 

Brewer, William Conant, Jr—A Modern 
“Belo” Anatomy for Corporate Insurers.- 
Apr., p. 243. 

Brown, Peter Campbell—The Defense of 
Diplomatic Immunity. Nov., p. 812. 


Cc 


Carlson, C. Oscar—Coverage of the Bailee. 
Mar., p. 189. 
Casualty Insurance 
Commercial-Radius Endorsement, The. 
Jan., p. 9. 
Litigious Phrase, The: “Arising out of” 


Employment. Mar., p. 179; Apr., p. 
249. 
Coblentz, William K.—Limitation of Lia- 
bility for Aircraft. Sept., p. 649. 
Commercial-Radius Endorsement, The. Jan., 
p. 9. 
Commissions 


Legal Phases of Compulsory Division 


of Insurance Commissions. Apr., 
p. 262. 
Competency of Agnostic Defendant 


Feb., p. 82. i 
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Conflict of Laws Applied to Automobile 
Insurance. Nov., p. 818. 


Contract Provisions 

Commercial-Radius Endorsement, The. 
Jan., p. 9. 

Conflict of Laws Applied to Automobile 
Insurance. Nov., p. 818. 

Impossibility of Notice by the Disabled: 
A Problem of the Law of Contracts. 
Aug., p. 555. 

Limitation of Risk in Automobile Upset 
and Collision Policies, The. June, p 


393. 

Permanent Diability Clause, The. July, 
p. 471. 

Pitfalls in Insurance Policies. Nov., p. 
801. 


When Is a War Rider Not a War 
Rider? Feb., p. 87. 


Courts and Comparative Negligence. Nov., 
p. 791. 


Coverage of the Bailee. Mar., p. 189. 


Current Trends in Fire Insurance Law. 


Oct., p. 722. 


D 


Defense of Diplomatic Immunity, The. 


Nov., p. 812. 


Delaney, Edmund T. 
Future of State Regulation of Insur- 
ance, The. June, p. 402. 
Legal Phases of Compulsory Division 


of Insurance Commissions. Apr., 
p. 262. : 
Dempsey, James—Excess Liability. Oct., 


p. 734. 

Dineen, Robert E.—Private Enterprise in 
the Field of Health Insurance. May, 
p. 319. 

Donlon, Mary 

Medico-Legal and Social Problems of 
Nonoccupational Temporary Disability 
Benefits. May, p. 322. 

Social Insurance and 
prise. Oct., p. 752. 


Dunaway, John A.—The Obligation to De- 
fend. Sept., p. 642. 


Private Enter- 


E 


Employee Pension Plans. Sept., p. 657. 
English, John W.—Automobile Insurance 


for Municipalities. Nov., p. 807. 
Evidence 
Evidence of Liability Insurance in 


Texas. July, p. 501. 
Perplexities of Synchronous 
Sept., p. 633. 


Annual Index 


Death. 


Evidence of Liability Insurance in Texas. 
July, p. 501. 


Evolutionary Pattern in Insurance Legisla- 


tion, An. Aug., p. 567. 
Excess Liability. Oct., p. 734. 
F 


Failure to Settle Suit 
Insured v. Insurer. Jan., p. 37. 


Fair Labor Standards Act 
Modern “Belo” Anatomy for Corporate 
Insurers, A. Apr., p. 243. 
Faude, John P.—Conflict of Laws Applied 
to Automobile Insurance. Nov., p. 818. 
Faulkner, Philip H. and Plaut, N. Michael— 
A Problem in Extended Coverage. July, 


p. 477. 


Federal Tort Claims Act 
Insurer-Assignee’s Right to Sue United 
States. Jan., p. 2. 
Federal Trade Commission Surveys State 
Insurance Laws. May, p. 333. 
Feuerstein, Harold—Current Trends in Fire 
Insurance Law. Oct., p. 722. 


Fire Insurance 

Coverage of the Bailee. Mar., p. 189. 

Current Trends in Fire Insurance Law. 
Oct., p. 722. 

Fire Insurance on Multiple Location 
Risks. Jan., p. 29. 

Problem in Extended 
July, p. 477. 

Term Rule, The. June, p. 413. 


Coverage, A. 


Fire Insurance on Multiple Location Risks. 
Jan., p. 29. 

Food Products Liability. June, p. 418. 

Freeport Motor Casualty Case, The. Dec. 
p. 911. 

Fuerth, Donald S.—Legal Aspects of the 
Group Annuity Business. Oct., p. 714. 

Future of State Regulation of Insurance, 
The. June, p. 402. 


G 


Gilmore, R. N., Jr—Government and the 
Insurance Business. June, p. 408. 

Goldstein, M. F. and Huff, J. Winston— 
The Commercial-Radius Endorsement. Jan., 
p. 9. 

Gosnell, Maurice E—Omnibus Clauses in 
Automobile Insurance Policies. Apr., 


p. 237. 


Government and the 


June, p. 408. 


Government Life Insurance. 


Insurance Business. 


Oct., p. 711. 
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Grad, Frank P.—Automobile Accident Com- 
pensation. July, p. 481. 

Gray, V. Evan—An Evolutionary Pattern 
in Insurance Legislation. Aug., p. 567. 


H 


Handwerk, Robert C.—Government Life 
Insurance. Oct., p. 711. 
Health and Accident Insurance 
Medico-Legal and Social Problems of 
Nonoccupational Temporary Disabil:ty 
Benefits. May, p. 322. 
Premium Default and Prospective Coy 
erage by Payment. Mar., p. 177. 


Private Enterprise in the Field of 
Health Insurance. May, p. 319. 
Social Insurance and Private Enter- 


prise. Oct., p. 752. 

Horovitz, Samuel B.—The Litigious Phrase: 
“Arising out of’ Employment. Mar., p. 
179; Apr., p. 249. 

How and Why of Aviation Insurance Rates, 
The. Jan., p. 34. 

Huff, J. Winston and Goldstein, M. F.— 
The Commercial-Radius Endorsement 
Jan., p. 9 


I 


Impossibility of Notice by the Disabled: 
A Problem of the Law of Contracts. 
Aug., p. 555 

Insurance: Its Meaning and Significance. 
Mar., p. 169. 

Insured v. Insurer. Jan., p. 37. 

Insurer’s Obligation to Defend 

Insured v. Insurer. Jan., p. 37. 
Obligation to Defend, The. Sept., p. 642. 

“Interest Policy” 

Coverage of the Bailee. 

Investment of Insurance Funds 

Leasehold Acquisitions by Life Insu 
ance Companies. Feb., p. 111. 

May, p. 325. 

Sept., 


Mar., p. 189. 


Opportunity v. Security. 
Real Estate in a Foreign State. 
p. 645. 


K 
Kennedy, Herbert H.—When Is a War 
Rider Not a War Rider? Feb., p. 87. 
L 


Landlord’s Liability 
Must There Always Be Light? Apr., 
p. 233. 
Law of Libel As Applied to Newspapers, 
The. Oct., p. 748. 
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Leasehold Acquisitions by Life Insurance 
Companies. Feb., p. 111. 
Legal Aspects of the Group Annuity Busi- 
ness. Oct., p. 714. 
Legal Phases of Compulsory Division of 
Insurance Commissions. Apr., p. 262 
Legislation 
Evolutionary Pattern in Insurance 
Legislation, An. Aug., p. 567. 
Life Insurance 
Government Life Insurance. Oct., p. 711. 
Life Insurance Policy in the Probate 
Court, The. Jan., p. 15; Feb., p. 97. 
Permanent Disability Clause, The. July, 
p. 471. 
Perplexities of 
Sept., p. 633. 
Suicide and Incontestability. July, p. 466. 
When Is a War Rider Not a War Rider? 
Feb., p. 87. 
Life Insurance Policy in the Probate Court, 
The. Jan., p. 15; Feb., p. 97. 
Limitation of Liability for Aircraft. Sept.; 
p. 649. 
Limitation of Risk in Automobile Upset 
and Collision Policies, The. June, p. 393. 


Synchronous Death. 


Litigious Phrase, The: “Arising out of” 
Employment. Mar., p. 179; Apr., p. 249. 
Loan Receipt in New York, The. May, 


M 


McCabe, Thomas B.—Opportunity v. Se- 
curity. May, p. 325. 


‘McConnel, Stewart P.—The Limitation of 


Risk tm Automobile Upset and Collision 
Policies. June, p. 393. 

McCord, Sidney P., Jr.—Are You Your 
Brother’s Keeper? Oct., p. 709. 

McLarty, Robert A.—Res Ipsa Loquitur 
Doctrine in Airline Passenger Litigation. 
Dec., p. 879. 

Medico—Legal and Social Problems of Non- 
occupational Temporary Disability Bene- 
fits. May, p. 322. 

Meriam, Harold A., Jr., and Thornton, John 
V.—‘Accidental Injury” in the Court of 
Appeals. Aug., p. 585. 

Modern “Belo” Anatomy for Corporate In 
surers, A, Apr., p. 243. 
Mooney, William E.—Real 

Foreign State. Sept., p. 645. 


Estate in a 


Morrill, Thomas C.—The Term Rule. June, 
p. 413. 

Moss, Sidney A.—Food Products Liability 
June, p. 418. 

Must There Always Be Light? Apr., p. 233. 
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National Service Life Insurance 
Government Life Insurance. Oct., p. 
711. 
Report Regarding National Service Life 
Insurance. Dec., p. 866. 
Nogi, Eugene—The Law of Libel As Ap- 
plied to Newspapers. Oct., p. 748. 


Nolan, William P.—Res Ipsa Loquitur Must 
Be Controlled! Jan., p. 13. 


Notice to the Insurer 
Impossibility of Notice by the Disabled 
A Problem of the Law of Contracts. 
Aug., p. 555, 
Rights of Third Parties v. 
June, p. 387. 


Insurer. 


oO 


Obligation to Defend, The Sept., p. 642 


Omnibus Clauses in Automobile Insurance 
Policies. Apr., p. 237. 
Opportunity v. Security. May, p. 325 
Orr, George W. 
Status Report on the Warsaw and Rome 
Conventions, A. Dec., p. 871. 
What Is the International Civil Avia 
tion Organization? Feb., p. 94. 


Pp 
Partnership Dissolution. Dec., p. 903. 
Pension Plans 
Employee Pension Plans. Sept., p. 657. 
Legal Aspects of the Group Annuity 
Business. Oct., p. 714. 
Permanent Disability Clause, The. July, 
p. 471. , 
Perplexities of Synchronous Death. Sept., 
p. 633. 
Pitfalls in Insurance Policies. Nov., p. 801. 
Plaut, N. Michael and Faulkner, Philip H 
\ Problem in Extended Coverage. July, 
p. 477. 
Premium Default and Prospective Coverage 
by Payment. Mar., p. 177. 
Price, Paul E.—The Permanent Disability 
Clause. July, p. 471. 
Private Enterprise in the Field of Health 
Insurance. May, p. 319. 
Probate Administration 
Life Insurance Policy in the Prohate 
Court, The. Jan., p. 15; Feb., p. 97. 
Problem in Extended Coverage, A. July, 
p. 477. 


Annual Index 





R 
Real Estate in a Foreign State. Sept., p. 645. 
Regulation of Insurance 
Federal Trade Commission Surveys State 
Insurance Laws. May, p. 333. 
Future of State Regulation of Insur- 
ance, The. June, p. 402. 
Government and the Insurance Busi- 
ness. June, p. 408. 
Regulation of Unlicensed 
Oct., p. 726. 
Term Rule, The. June, p. 413. 


Insurers. 


Regulation of Unlicensed Insurers. Oct., 
p. 726. 

Reinstatement of Policies 

Premium Default and Prospective Cov 
erage by Payment. Mar., p. 177. 

Res [psa Loquitur Doctrine in Airline Passen- 
ger Litigation. Dec., p. 879 

Res I psa Loquitur Must Be Controlled! Jan., 
o. ia 

Right of Wife to Recover for Loss of Con- 
sortium. June, p. 397. 

Regulation of Un- 

licensed Insurers. Oct., p. 726 


Robison, Charles B.— 


Rodgers, Churchill—Leasehold Acquisitions 
by Life Insurance Companies. Feb., p. 111. 


S 


Schroeder, Walter F.—Courts and Com- 
parative Negligence. Nov., p. 791. 
Service of Process 
Victims Who Trailed Dead Motorists 
Across the Border, The. Sept., p. 626. 
Shaver, Gordon N.—Pitfalls in Insurance 
Policies. Nov., p. 801. 
Shaw, Barclay—Partnership 
Dec., p. 903. 


Dissolution. 


Sheldon, Walter M.—Fire Insurance on 
Multiple Location Risks. Jan., p. 29. 
Smith, Griffin, Jr. and Wood, Warren E.— 
Premium Default and Prospective Cover- 

age by Payment. Mar., p. 177 

Social Insurance and Private Enterprise. 
Oct., p. 752. 

Status Report on the Warsaw and Rome 
Conventions, A. Dec., p. 871 


Suicide and Incontestability. July, p. 466. 


Swift, Francis L.—Insured v. Insurer. Jan., 
p. 37. 
T 
Taxes 


Employee Pension Plans. Sept., p. 657. 

Partnership Dissolution. Dec., p. 903. 

Report Regarding Federal Taxes. Dec., 
p. 866. 
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Term Rule, The. June, p. 413. 
Thornton, John V. and Meriam, Harold A., 


Jr.—‘‘Accidental Injury” in the Court of 


Appeals. Aug., p. 585. 
Torts 

Are You Your Brother’s Keeper? Oct., 
p. 709. 

Courts and Comparative Negligence. 
Nov., p. 791. 

Defense of Diplomatic Immunity, The. 
Nov., p. 812. 

Law of Libel As Applied to News- 
papers. Oct., p. 748. 

Limitation of Liability for Aircraft. 
Sept., p. 649. 

Must There Always Be Light? Apr., 
p. 233. 

Res Ipsa Loquitur Must Be Controlled! 
Jan., p. 13. 


Right of Wife to Recover for Loss of 


Consortium. June, p. 397. 


V 


Van Orman, Wayne—The Loan Receipt in 
New York. May, p. 313. 


Litigious Phrase, The: “Arising out of” 
Employment. Mar., p. 179; Apr., p 
249. 


War Clauses 
When Is a War Rider Not a War Rider? 
Feb.,:p. 87. 


What Is the International Civil Aviation 
Organization? Feb., p. 94. 

When Is a War Rider Not a War Rider? 
Feb., p. 87. 

White, J. S—The How and Why of Avia- 
tion Insurance Rates. Jan., p. 34. 

Wilson, Edgar Hunter—Employee Pension 
Plans. Sept., p. 657. 

Wilson, John R.—Evidence of Liability In- 
surance in Texas. July, p. 501. 

Wineland, E. Harold—The Freeport Motor 
Casualty Case. Dec., p. 911. 

Wood, Warren E. and Smith, Griffin, Jr.— 
Premiuin Default and Prospective Cover- 
age by Payment. Mar., p. 177. 


Workmen’s Compensation Law 


Wages and Hours 


“Accidental Injury” in the Court of 


WwW Appeals. Aug., p. 585. 
z ’ ¥ Litigious Phrase, The: 
Modern “Belo” Anatomy for Corporate 

Insurers, A. Apr., p. 243. p. 249. 


INSURANCE PROBLEMS IN A MOBILIZED ECONOMY 


“In a highly-organized society such as the Western civilizations, 
including the concept of private ownership of property, it would seem 
to be essential that some such facility as a War Damage Corporation 
be made available when there is threat of war damage occurring. 


“My other observation on this subject.is that to my mind there 
is a great difference between the Federal Government’s creating an 
insurance company to be operated largely by the commercial insur- 
ance people on the one hand, and the commercial insurance people 
creating a company to be buttressed by the taxing power of Congress 
(which I recognize as the only adequate means of dealing with the 
extreme risk of wdr damage) on the other hand—so great a difference 
that it seems to me that if the commercial insurance interests choose 
again to abdicate and default this function to the Federal Government 
they should be slow thereafter to voice complaints against the Federal 
Government’s encroaching upon private enterprise. I noticed in the 
insurance trade press the report of a meeting of insurance men in 
Indiana in September at which the point was made that the ‘Govern- 
ment now writes 23 kinds of insurance coverages and others are being 
considered.’ I trust there are those who are weighing this basic ques- 
tion during these relatively quiet months, for their answer to it may carry 
great and lasting implications.”—From an address by Clayton G. Hale, 
Managing Partner, Hale & Hale Company, Cleveland, Ohio, before 
the Insurance Conference of the American Management Association. 
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Other Helpful, Informative CCH Magazines | 


TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 

thought in economic, legal and accounting 

principles related to all federal and state taxa- 

tion. .. . To this end it contains signed arti- 

cles on tax subjects of current interest, reports = ma 

on pending tax legislation, court decisions and ai 

- administrative rulings relating to tax laws, and WW 
other tax information, book reviews, etc. . . ae M 

n The editorial policy is to allow frank discus- \e al 
sion of tax issues. Subscription rate—$6 for erg De. 


_ 12 monthly issues. Write for sample copy 





r Labor Law Journal 


% Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 

Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- | 
scription rate—$6 a year. Sample copy on | 
request. 








Food Drug Cosmetic Law Journal 


* Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field Food Drug Cosmeticlaw A 
of law. Each issue presents signed articles— Paes E 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 
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